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ITHOUT favoritism, 
mankind was originally 
given dominion over all 
game. 

There is biblical au- 
thority for the assertion 
‘ea that originally man was 
given dominion over the 
fowl of the air, the fish 
of the sea, and the wild 
beasts of the land, with authority to 
subject all such animals to his use, com- 
fort, or pleasure. For a comparatively 
brief period thereafter he, apparently in 
common with others of the race, exer- 
cised without let or hindrance the right 
thus conferred, and made use of wild 
beasts, birds, and fish, for food and rai- 
ment, so far as the nature and charac- 
ter of the animals permitted. 

Animals fere nature, however, like 
nearly all other species of property of 
any value, whether tangible or intangi- 
ble, were soon lost to the generality of 
mankind, and all rights therein early 
vested in various rulers of the race and 
such favored citizens as, at the pleasure 
of the ruler, were granted the right to 
hunt and possess different kinds of game 
on conditions which the sovereign power 
saw fit to impose. In England this right 
was asserted by her rulers, until by 
Magna Charta and forest charter this 
assumption of property rights in animals 
fere nature was surrendered by the 
sovereign’ to the general public, with the 


“aa 


OCTOBER 1911 


Excusable Violations of 
the Game Laws 


BY ALMOND G. SHEPARD 


237 





exception of the right to control and 
regulate the taking of game, for the 
purpose of preserving it for the benefit 
of the public at large, which is still re- 
tained by the sovereign power. 


In America the Title Is in the State as 
Trustee. 


In this country it is well settled that 
the states, through their respective leg- 
islatures as the representatives of the 
people, have a property right in all ani- 
mals fere nature as trustee for the pub- 
lic; and it is not only the right, but the 
duty, of the state as such trustee so to 
regulate and control the taking and kill- 
ing of game animals as to preserve them 
from wanton waste and destruction. 
This is the reason and excuse or justifi- 
cation for the adoption, in nearly all 
of the states, of “game laws,” during 
which game cannot be hunted or killed, 
and when possession of dead game may 
be forbidden, and other regulations en- 
forced where deemed necessary to make 
efficient the general laws for the protec- 
tion and preservation of game. The 
constitutionality of provisions for the 
primary purpose of preserving game or 
the auxiliary purpose of making efficient 
the primary laws for the preservation of 
game, are sustainable on the theory of 
the right of the state in the game as 
trustee, its duty to the public in refer- 
ence thereto authorizing it, under its 
police power, to adopt necessary regula- 
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tions for the efficient enforcement of 
these primary laws. 


Reason for Game Laws. 


The ordinary individual who is not 
the fortunate possessor of land on which 
there is to be found wild game, by a 
somewhat violent yet conclusive pre- 
sumption of law, is presumed to know 
that this is a species of property of 
which, as a citizen of this land of the 
free, he is possessed equally with the 
other citizens. This great heritage, he 
is informed, is the reason for the enact- 
ment and enforcement of the game laws, 
which, although in many respects seri-* 
ously intrenching upon other property 
rights, he cheerfully acquiesces in, since 
thereby his property right in wild game 
is preserved. Owing to the nature of 
game this right, at the most, may be a 
very intangible one, and yet to many 
citizens it is undoubtedly more real than, 
other property rights. 

Of course this property right vests 
equally in the resident of the city or 
town and in his country brother. In 
the open season for game, should the 


former, having in mind this theory as 
to the title to wild game, shoulder his 
gun and betake himself to its haunts to 
realize on his property which the state 
has so carefuly preserved for him, the 


bristling signs on every hand confront- 
ing him, bearing the warning in laconic 
terms, “No hunting here” will speedily 
impress him with the fact that the reali- 
zation on his property rights in the wild 
game preserved for him by the state is 
attended with many serious difficulties. 
He will find the word of promise, al- 
though kept to the ear, nevertheless 
broken to the hope, unless, as in Frost’s 
painting “The Conciliator,” he has had 
the foresight to provide himself with 
the necessary flask, the presentation of 
which so frequently causes the stern 
features of the horny-handed owner of 
the land to relax and warm into a wel- 
coming smile as he accepts this “key” to 
his hunting grounds. In any event, such 
a property owner and hunter of game is 
apt to gain an exaggerated idea of the 
rights of the owner of the land over 
which the game roams. 


Case and Comment 


Ownership of Land as’ Justification. 


As a matter of fact, however, the own- 
er of land has a very slight property 
right in the wild game thereon. Such 
animals are classed in law as things per- 
sonal, which partake of things real, and 
are ranked as personal estate of the free- 
hold because necessary to the well be- 
ing of the inheritance. If the owner die 
intestate, seised of an estate of inherit- 
ance in the land, the property rights in 
such animals descend with the inheri- 
tance to the heir, instead of belonging 
to the personal representative of the de- 
cedent.t. This right of property which 
the owner of the land has in game roam- 
ing thereon in the wild state is not of a 
character which constitutes it larceny for 
a third person to remove it, even though 
he thereby commits a trespass.” 

Indeed, so slight is the right or inter- 
est of the owner of land in such animals, 
it has been held that he has no right, 
during the close season for deer, to kill 
a dog the property of another, which 
was worrying and attacking a wild deer 
on his premises, and this, although it 
was conceded that the dog would other- 
wise have killed the deer. This right, 
although of a peculiarly indeterminable 
character, owing to the transitory nature 
of game, is nevertheless sufficiently fixed 
so that it will be protected by the court 
against discriminatory game laws which 
permit resident landowners to hunt game 
on their land within the borders of the 
state and deny this right to nonresident 
landowners.* But whatever the charac- 
ter of this right of the landowner, it is 
clear that it is not an unqualified and 
absolute right, since it is limited and 
subject to the state’s ownership and title, 
held for the purpose of regulating and 
preserving animals fere nature for the 
benefit of the general public; and a land- 
owner possesses no right to kill wild 
game out of season, even upon his own 
property, unless perhaps in defense 
thereof. 

1Davis v. Powell, 7 Mod. 260. 

22 Bl. Com. 393, 1 Hale, P. C. 512; Norton 
v. Ladd, 5 N. H. 203, 20 Am. Dec. 573; remarks 
of Ld. Cranworth in Blades v. Higgs, 11 H. 
L. Cas. 621, 3 Eng. Rul. Cas. 76. 

3 Zanetta v. Bolles, 80 Vt. 345, 67 Atl. 818. 

4State v. Mallory, 73 Ark. 236. 83 S. W. 955, 
3 A. & E. Ann. Cas. 852, 67 L.R.A. 773. 





Excusable Violations of the Game Laws 


One of the Few Survivors of a Slaughtered Race. 


Defense of Person or Property. 


While in ordinary cases it might be a 
serious tax upen the ingenuity of an in- 
dividual to convince a jury of his peers 
that certain trophies of the hunt, found 
in his possession during the close sea- 
son, were taken by him in defense of 
his life or property, there can be no ques- 


tion that, as a matter of law, such a de-. 


fense, if established, is a valid one, and 
will excuse or justify the killing of any 
species of game during the close season. 
Such a defense was successfuly made in 
Aldrich v. Wright) which asserts, under 
authority of-the Bill of Rights, the right 
of the individual, in the necessary de- 
fense of his property, to kill mink dur- 
ing the close season if he reasonably 
believes that course necessary to protect 
his flock of geese. This case contains a 
very satisfactory discussion as to the 
application, in such a case, of the doc- 
trine of reasonable necessity. 

In addition to the doctrine of reason- 
able necessity invoked therein to defeat 


5See Aldrich v. Wright, 53 N. H. 398, 16 
Am. Rep. 339. 


the claim of the respondent, it was also 
claimed that he was guilty because he 
might have driven the minks away from 
the geese. The court said that this con- 
tention was an admission that he had a 
right to drive the minks away, and that 
they had no right to remain on his prem- 
ises without his consent; and, conced- 
ing this right, to require him, if he could 
not. drive the minks away from the 
geese, to drive the geese away from the 
minks, would be a practical denial of 
his right to keep the geese in his own 
pond and on his own land—a result 
clearly showing the fallacy of the con- 
tention. 


Killing for Scientific Purposes. 


An ingenious attempt to evade the 
consequences of the violation of the 
game law by making the defense that 
the game in question was killed for scien- 
tific purposes failed sufficiently to im- 
press the Supreme Court of Iowa, and 
hence the violator of the law became the 
victim of his scientific zeal. The court 
reasoned that the open season for game 
presented a sufficient opportunity to take 
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game for scientific purposes, as well as 
for the more common and ordinary pur- 
poses.® 


That Game is Private Property as Justi- 
fication. 


A more serious question arises as to 
the power of the state by means of game 
laws to restrict and limit the right of 
an individual to dispose of reclaimed 
animals fere nature,—that is, animals 
which by his industry he has subjected 
to his absolute control and dominion. 
The solution of this question involves an 
inquiry into the nature of the title which 
an individual may acquire in wild ani- 
mals by reducing them absolutely to his 
possession and control. Does he thereby 
acquire an absolute property as in other 
personalty, or is his title a qualified one, 
still subject to the game laws of the 
state ? 

The power of the state to regulate or 
prohibit the disposal of reclaimed wild 
game by the owner thereof generally 
rests upon the claim that such regulation 
is a valid exercise of its police power in 
order efficiently to enforce primary laws 
for the preservation of wild game, the 
application thereof to domesticated game 
being necessary to prevent fraud. On 
this theory the right of the state to enact 
game laws and make the same applicable 
to domesticated game has been sus- 
tained.” In other jurisdictions, however, 
some doubt has been cast upon the 
power of the state so to interfere with 
the owner’s right to dispose of domes- 
ticated game.’ 

Inasmuch as the right to interfere 
with the enjoyment and disposal of re- 


‘ 6 State v. Fields, 118 lowa, 530, 92 N. W. 
51. 

7Com. v. Gilbert, 160 Mass. 157, 35 N. E. 
454, 22 L.R.A. 439; State v. Weber, 10 L.R.A. 


«N.S.) 1155; Com. v. Pennsylvania Forest 
3rook Trout Co. 26 Pa. Co. Ct. 163. 

8 See remarks of Campbell, Judge, in People 
v. O’Neil, 71 Mich. 325, 39 N. W. 1, 8 Am. 
Crim. Rep. 302; State v. Bucknan, 88 Me. 385, 
51 Am. St. Rep. 406, 34 Atl. 170; State v. 
Roberts, 59 N. H. 484: State v. McGuire, 21 
L.R.A. 478; People v. Buffalo Fish Co. 164 N. 
Y. 93, 79 Am. St. Rep. 622, 58 N. E. 34, 52 
L.R.A. 803; Com. v. Pennsylvania Forest 
3rook Trout Co. 26 Pa. Co. Ct. 163; Acklen v. 
Thompson, 122 Tenn. 43, 135 Am. St. Rep. 
851, 126 S. W. 730; Com. v. Wilkinson, 139 
Pa. 298, 21 Atl. 14. 
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claimed wild animals rests upon the ex- 
ercise by the state of its police power, 
the validity of the exercise of which, 
in its turn, depends upon the fact that 
thereby the general good is promoted, 
and since the legislature is not the final. 
judge of limitations upon the police 
power, enactments in the exercise of that 
power being subject to the scrutiny of 
the courts, which may invalidate them 
if found to be an unwarrantable or arbi- 
trary interference with rights protected 
by the Constitution, among which is the 
right to carry on a lawful business, the 
right to use and enjoy property, and 
the right to contract,—the postulate upon 
which is based the validity, of laws in- 
terfering with the possession and control 
during the close season of domesticated 
game is a proper subject for judicial in- 
quiry, and the courts may properly in- 
quire into the necessity for the appli- 
cation of the game laws to domesticated 
game, as a test of the validity of laws 
authorizing such interference with this 
species of property. 


Killing Domesticated Game Made Unlaw- 
ful to Prevent Fraud. 


As suggested, the cases which sus- 
tain interference with the disposal by the 
owner of game reclaimed and reduced to 
possession are based on the theory that 
such interference is necessary in order 
efficiently to enforce the primary laws 
for the preservation and protection of 
wild game, the claim being that unless 
the regulation and prohibition against 
the sale and possession of game during 
the close season are also applied to do- 
mesticated game, the opportunity thus 
afforded for the fraudulent evasion of 
the game laws will render them practi- 
cally nugatory, making impossible their 
efficient enforcement. In view of this 
reasoning a suggestion in a late New 
York case® is of interest. In this case, 
while the court apparently concedes the 
power of the legislature to prohibit the 
killing of any deer during the close sea- 
son, in order to prevent an evasion of the 
prohibition against killing such animals 
in the wild state, it holds that since the 


® Dieterich v. Fargo, 194 N. Y. 359, 87 N. E. 
518, 22 L.R.A.(N.S.) 696. 
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Statute is highly penal in its character it 
will not be held applicable to domesti- 
cated deer. ‘The court said that where 
venison was plainly marked and readily 
identifiable as having been obtained from 
what was domesticated deer, no good 
reason existed for prohibiting its sale, 
and a prohibition to that effect would not 
be read into the forest, fish, and game 
law by judicial construction. The sug- 
gestion was also made that if the leg- 
islature should consider further safe- 
guards necessary in order to prevent an 
evasion of the provision relating to wild 
deer, it might readily provide for a sys- 
tem of inspection and certification by 
the game wardens, or otherwise, before 
the venison of domesticated deer was al- 
lowed to be received for transportation, 
and the keepers of domesticated deer 
might be required to register as such 
with the forest, fish, and game commis- 
sioner before their venison was receiv- 
able. 


Injuries Resulting from This Interference. 


Even if it is conceded that interfer- 
ence with the reasonable disposal and 
enjoyment of domesticated game will 
render possible the more efficient en- 
forcement of the game laws, it by no 
means follows that such interference is 
thereby justified. If the injury resulting 
to the public at large from such inter- 
ference outweighs the general benefits 
derived therefrom, the validity of the in- 
terference cannot be sustained on the 
theory of the exercise of the police pow- 
er. Considering the question of com- 
parison of injuries, it is to be remem- 
bered that an individual frequently goes 
to much trouble, labor, and expense to 
establish preserves or parks for wild 
animals, in this manner to be reclaimed 
and brought wholy within his control, 
and he frequently invests large sums in 
the industry of raising such animals for 
profit as well as pleasure. It is a mat- 
ter of importance to theultimate suc- 
cess of such industries that they are not 
unduly interfered with, and the disposal 
of domesticated game made subject to so 
many restrictions and prohibitions as to 
discourage, if not entirely destroy, the 
industry. 

In this connection it should be borne 
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in mind that the success of such indus- 
tries is not only of importance to the 
owners thereof, but also to the public at 
large, since the questions of a sufficient 
meat supply is becoming of great im- 
portance, and the public is now, or soon 
will be, facing the necessity of import- 
ing meat for home consumption, and 
of so increasing the supply as to reduce 
the prevailing high prices to a plane 
which will keep this valuable: article of 
diet within the reach of the masses of 
the people. Nothing in the way of re- 
lief may ever be expected from the mere 
preservation and protection of game in 
its wild state, and hence, so far as con- 
cerns furnishing the people at large with 
a meat supply, the efficient enforcement 
of the game laws will have no. appre- 
ciable effect. On the other hand, if the 
industry of reclaiming and raising for 
market game animals and fish is en- 
couraged, this industry. not only fur- 
nishes opportunities to put to valuable 
use much land that cannot at the present 
time be profitably used, but also an ad- 
ditional and constantly increasing meat 
supply. 


Conservation of Game Not Promoted by 
Interference. 


But it is not believed that a compari- 
son of injuries is necessary to estab- 
lish the proposition that the conservation 
of wild game will be better promoted 
by the encouragement of the industry 
of raising in captivity animals fere na- 
ture than by discouraging this industry. 
On this point the fact should not escape 
consideration that the propagation and 
raising of game and fish in captivity is 
not accompanied by such tremendous 
waste and loss as in their wild state or 
in public game preserves under state or 
national control. To illustrate, attention 
may be called to the annual death by 
starvation of thousands of elk on the na- 
tional game reservations of the West, 
as well as many deer both East and 
West, which either die of starvation or 
are destroyed by wolves and other flesh 
eating animals. Here is an important 
food supply yearly permitted to be 
wasted; which, if properly encouraged by 
Federal and state authorities, might at 
a profit be preserved. These surplus 
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animals might be turned over to private 
persons at a reasonable compensation, to 
the benefit of the public treasury, the 
profit of the individuals concerned, and 
also to the benefit of the public at large, 
by putting within their reach this food 
supply. And it would seem that this 
might be accomplished under such regu- 
lations as would prevent the unlawful 
killing and sale of wild game for the 
domesticated article. 

As applied to fish, the difference in the 
loss arising from propagation in the wild 
state and in private ponds may be illus- 
trated by reference to the Massachusetts 
case heretofore referred to,!° wherein it 
is shown that in a private fish pond con- 
ducted to furnish fish for market, by 


10 Com. v. Gilbert, 160 Mass. 157, 35 N. E. 
454, 22 L.R.A. 439. 
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the method followed in hatching fish 
eggs, 95 per cent were hatched, while in 
the state of nature not over 3 per cent 
usually hatched. 

Not only will the increase of game ani- 
mals be promoted by properly encour- 
aging the industry of raising them in 
captivity, but it would seem that such 
a course should also tend to promote 
the conservation of game in its wild 
state, since the establishment of private 
game preserves and the sale of domestic 
game would naturally tend to decrease 
the hunting of wtld game for food mere- 
ly, by thus removing the temptation to 
hunt game for food, since, as a matter of 
economy, it could be purchased cheaper, 
and the. hunting would therefore be 


limited, to a great extent, to those hunt- 
ing merely for pleasure and recreation. 


By permission, Collier’s Weekly. 


Famishing Elk in Northwest which Might be Made a Source of Food Supply. 





The Rights of 


Amateur Sportsmen 


- BY JOHN B. GREEN 
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Ed. Note.—Mr. Green, whose editorial work on the L. R. A. is well known, is also the 
author of a book entitled “Law for the American Farmer,” published by the MacMillan Co., 
New York, 1911, and one of the volumes in The Rural Science Series, edited by Prof. Liberty 
Hyde Bailey, Cornell University, Dean of the New York State College of Agriculture. 


HE tired worker of 

the city, minded as the 

russet days draw on to 

go for a brief time 

back to nature and 

wander with rod and 

a gun, wooing health by 

sylvan streams through 

forest glades, who shall 

consult modern  deci- 

sions to learn the rights of amateur 

sportsmen, will be apt to conclude, after 

a more or less extended study of the 

subject, that they are like snakes in Ire- 
land. 

“In the good old colony times when 
we were under the king,” the vagrant 
hunter and fisherman possessed many 
more and greater rights than does his 
successor, the amateur sportsman. In 
several of the colonies, notably in New 
England, these rights were conceded, 
and attempts were made to secure them 
in perpetuity by the organic law of the 
land. The charter of 1628 of the pro- 
vince of Massachusetts Bay coupled the 
royal patent of the land with an explicit 
proviso that naught in it should in any 
manner inure or be taken to abridge, 
bar, or hinder “any of our loving sub- 
jects” whomsoever to use and exercise 
the trade of fishing upon the coast of 
New England in America. In the words 
of the supreme judicial court of the com- 
monwealth of Massachusetts, uttered 
two and a half centuries later, “it ap- 
pears then to have been considered a 


common law right for fishermen to go 
upon adjoining lands to spread and dry 
their nets.” 

The early Constitution of Rhode 
Island provided that the people should 
continue to enjoy and freely to exercise 
all the rights of fishery and the privi- 
leges of the shore to which theretofore 
they had been entitled under the charter 
and usages of the state.* 

By the Constitution of Vermont the 
inhabitants of the state were to have 
the liberty in seasonable times to hunt 
and fowl on their own lands, and to 
fish in “all boatable and other waters 
(not private property),’ under proper 
regulations to be made by the legisla- 
ture 

The civil law made all rivers and 
ports public and the right of fishing in 
them common to all mankind but by 
the common law the public right of fish- 
ery appertains only to navigable waters,® 
and, save in isolated localities, the com- 
mon law prevails, and has always pre- 
vailed generally in the United States. 

The sportsman’s rights, anciently so 
esteemed, were, little by little in the for- 
ward flowing tide of time, abridged with 
continuously accelerating speed, until in 
some instances they vanished altogether. 


1 Atty. Gen. ex rel. Adams v. Tarr, 148 Mass. 
309, 19 N. E. 358, 2 L.R.A. 87. 

2R. I. Const. art. 1, § 17. 

3 Vt. Const. chap. 2, § 40. 

4Tust. Inst. lib. 2, title 12. 

5 Hardin v. Jordan, 140 U. S. 371, 35 L. ed. 
428, 11 Sup. Ct. Rep. 808, 838. 
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Of all the rights which the Massa- 
chusetts Bay provincial charter assured 
fishermen, no single one survives in vir- 
tue of that charter.® 

The courts of Rhode Island have so 
“cribbed, cabined, and confined” the 
Constitution that but few constitutional 
rights now remain to the fishermen of 
the Providence Plantations. The judicial 
nullification began with a decision that 
the general assembly had power to lease 
the tide waters of the state for private 
oyster fisheries, to the complete exclu- 
sion of all persons except the lessees, 
even though the leases covered natural 
beds of oysters or quahaugs,’? and was. 
completed by another holding, that the 
provisions concerning fisheries in the 
colonial charter never did relate to shell 
fishing, but were designed simply to con- 
tinue to the people of New England the 
right more especially of cod fishing in 
the ancient manner to which they had 
been accustomed.® 

In the Green-mountain state the con- 
stitutional provision cited supra has been 
judicially limited to embrace only such 
boatable waters as are in common use 
by boats for public highways, and not 
to apply to such as are merely boat- 
able in fact, and hence, not to affect a 
great pond ten to twenty feet deep, cov- 
«ring an area of seventy-five acres.® 

From the earliest settlement the great 
ponds of New England have been open 
to the general public for fishing, and 
all land-locked sheets of water more 
than ten acres in area, not stocked arti- 
ficially by their proprietors to propagate 
food fishes, have been classed as great 
ponds.” 

There still remains, in some parts of 
the country at all events, a few of the 
ancient rights once widely recognized 
as the heritage of sportsmen. 

One court at least in these latter days 
has asserted that the right of the citizen 
to hunt wild fowl and to fish in the navi- 
gable waters of the state is, subject to 
reasonable governmental regulations of 


6 Atty. Gen. ex rel. Adams v. Tarr, supra. 

7State v. Cozzens, 2 R. I. 561. 

8 State v. Medbury, 3 R. I. 138. 

®New England Trout & Salmon Club v. 
Mather, 68 Vt. 338, 35 Atl. 323, 33 L.R.A. 


10 Barrows v. McDermott, 73 Me. 441. 


Comment 


its exercise, one that may not be inter- 
fered with, and one which the courts 
will protect.” 

It is none the less a privilege given by 
the legislature, and not an inherent right 
of the citizen to hunt game.” At com- 
mon law the police power of the state 
extends fo enacting and promulgating 
laws to protect food fishes and game.? 
There is no lack of authority in the 
state to protect by adequate police meas- 
ures fish and game.* The constitution- 
ality of game laws has been repeatedly 
affirmed.’ The courts have, for exam- 
ples, sustained statutes requiring, under 
penalties, guides for hunters and fish- 
ermen to register their names, ages, and 
residences, pay license fees, and procure 
certificates from the state fish and game 
commissioners as conditions precedent 
to following their vocation; and pro- 
hibiting and penalizing killing, catching, 
having possession of, selling, or trans- 
porting wild birds, their eggs, plumage, 
or nests.17_ The state by statute may not 
only regulate the right to fish in the 
waters within its boundaries, but it may 
make different regulations for different 
waters and different kinds of fish.% 
That trout are wholesome for food does 
not render unconstitutional a statute 
prohibiting any person from selling or 
keeping for sale trout, where it permits 
him to have trout for the purpose of 
eating them himself or giving away the 
fish.!® 

The zeal of legislators in behalf of 


11 Ainsworth v. Munoskong Hunting & 
Fishing Club, 153 Mich. 185, 126 Am. St. 
Rep. 474, 116 N. W. 992, 15 A. & E. Ann. 
Cas. 706, 17 L.R.A.(N.S.) 1236. 

12 Com. v. Patsone, 231 Pa. 46, 79 Atl. 928. 

18 State v. Haskall, — Vt. —, 79 Atl. 
852, — L.R.A.(N.S.) —. 

14 Ex parte Fritz, 86 Miss. 210, 109 Am. St. 
Rep. 700, 38 So. 722. 

15 American Exp. Co. v. People, 133 II. 
649, 23 Am. St. Rep. 641, 24 N. E. 758, 9 L.R.A. 
138: Ex parte Maier, 103 Cal. 476, 42 Am. 
St. Rep. 129, 37 Pac. 402; State ex rel. Cor- 
coran v. Chapel, 64 Minn. 130, 58 Am. St. 
Rep. 524, 66 N. W. 205, 32 L.R.A. 131. 

16 State v. Snowman, 94 Me. 99, 80 Am. St. 
Rep. 380, 46 Atl. 815, 50 L.R.A. 544. 

17Re Schwartz, 119 La. 290, 121 Am. St. 
Rep. 516, 44 So. 20. 7 

18 Bittenhaus v. Johnston, 92 Wis. 588. 

19 State v. Schuman, 36 Or. 16, 78 Am. St. 
Rep. 754, 58 Pac. 661, 47 L.R.A. 153. 
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the great principle of protecting home 
monopolies or the conservation of wild 
life has on occasions o’erleaped itself, 
and the courts have been constrained at 
times to annul, as violative of constitu- 
tional principles, some game laws. A 
state which does not forbid its resident 
landowners to take game or fish upon 
their own lands cannot constitutionally 
deny to a nonresident landowner the 
right to hunt and fish upon his 

own property.” It cannot 
constitutionally discrim- 
inate among its own 
citizens nor against 
citizens of other 
states.22, And a 
statute which 
empowers a 
game _ warden 
summarily to 
seize and con- 
fiscate for the 


state, without 
any judicial in- 
quiry, guns, 


dogs, and fish- 
ing tackle, used 
by unlicensed 
sportsmen, is un- 
constitutional and 
void because it de- 
prives the owners of 
their propery without com- 
pensation or due process of law.” 

An attempt to punish under the Penn- 
sylvania statute against cruelty to ani- 
mals trap-shooting at pigeons, where the 
wounded birds were at once killed for 
food, proved abortive,** but the gunners 
of Quakerdom were luckier than their 
congeners of Colorado.** 

In general, however, the game laws 
afford the amateur sportsman no griev- 


20 State v. Mallory, 73 Ark. 236, 83 S. W. 
955, 3 A. & E. Ann. Cas. 852, 67 L.R.A. 773. 

21 Gustafson v. State, 40 Tex. Crim. Rep. 
67, 45 S. W. 717, 48 S. W. 518, 43 L.R.A. 615; 
State v. Higgins, 51 S. C. 51, 28 S. E. 15, 38 
L.R.A. 561. 

22 McConnell v. McKillip, 71 Neb. 712, 115 
Am. St. Rep. 614, 99 N. W. 505, 8 A. & E. 
Ann. Cas. 898, 65 L.R.A. 610. 

28Com. v. Lewis, 140 Pa. 261, 21 Atl. 396, 
11 L.R.A. -522. 

24 Waters v. People, 23 Colo. 33, 58 Am. St. 
Rep. 215, 46 Pac. 112, 33 L.R.A. 836. 
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ance. At worst his mental attitude 
toward them is one of toleration. Often 
it is akin to that of the distinguished 
metropolitan lawyer respecting the 
obsequies of an equally eminent metro- 
politan editor, who, on being asked by 
a friend if he purposed attending the 
funeral, replied, “No. I can’t go,—but 
(with emphasis) I approve of it.” The 
amateur sportsman feels that the game 

laws assure him year by year a 
reasonable amount of sport 
and prevent the pot- 
hunters, -who, like 

Clive’s cohorts in 
India, swarm 
with appetites 
continually 
growing to feed 
upon ai spoil 
continually 
wasting, from 
exterminating 
the game. 

The land, 
however, upon 
which the ama- 
teur sportsman 
must seek his 

game has now 
almost wholly passed 
into private ownership, 
and the private landown- 
er has become his _ natural 
enemy. 

When, in “The Pioneers,’ Judge 
Temple discovered that in shooting at 
a buck he had inadvertently wounded 
Deerslayer’s companion, in part repara- 
tion he gave the victim of his bad marks- 
manship permission to shoot deers, bears, 
and other wild animals and wild-fowl in 
his woods forever. In granting it he 
remarked that Leatherstocking was the 
only other man to whom he had given 
the like privilege, and, he added, the 
time is coming when it will be valuable; 
whereupon  Leatherstocking proudly 
said: ‘“There’s them living who say that 
Nathaniel Bumppo’s right to shoot on 
these hills is of older date than Marma- 
duke Temple’s right to forbid him.” 
Natty did not know that the right he 
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claimed could not be acquired by pre- 
scription.* 

The .time came—long ago—when the 
landowner’s license to hunt or fish upon 
his estate was valuable to the sportsman, 
and today it is indispensable. 

The owner’ of the bed of a natural 
fresh water stream where the tide does 
not ebb and flow has an exclusive right 
to fish in its waters.2@ Every person has 
exclusive dominion over the soil he ab- 
solutely owns, and, as an incident to his 
ownership, the sole right to hunt upon 
it and to fish in the waters which cover 
it.27 The pub- 
lic use of an 
unnavigable 
inland lake for 
boating and 
fishing with- 
out the knowl- 
edge of the 
owner, no mat- 
ter how long 
continued, will 
not constitute a 
dedication of it 
to public use. 


The general public acquires no right to 
fish in a pond by either a grant or pre- 
scription in favor of individuals.” 

A license to hunt, granted by the 
state, gives its holder no right to hunt 
upon private land without the consent 


of the landowner.® A _ hunter who 
shoots wild ducks from behind a cover 
or blind, across another’s land, is a tres- 
passer and liable to the landowner in a 
lawsuit, although the latter’s damages, 
due to falling shot or birds, are merely 
trifling.*4 The sacred vested rights of 
landed property have been ruthlessly in- 
vaded, and the maxim de minimus non 


25 Concord Mfg. Co. v. Robertson, 66 N. H. 
1, 25 Atl. 718, 18 L.R.A. 679. 

26 Hartman v. Tresise, 36 Colo. 146, 84 Pac. 
685, 4 L.R.A.(N.S.) 872. 

27 Lamprey v. Danz, 86 Minn. 317, 90 N. W. 
578. 

28 Lembeck v. Nye, 47 Ohio St. 336, 21 Am. 
St. Rep. 828, 24 N. E. 686, 8 L.R.A. 578. 

29 Turner v Hebron, 61 Conn. 175, 22 Atl. 
951. 14 L.R.A. 386 

30 Diana Shooting Club v. Lamoreux, 114 
Wis. 44, 91 Am. St. Rep. 898, 89 N. W. 880. 

$1 Whittaker v. Stangvick, 100 Minn. 386, 
117 Am. St. Rep. 703, 111 N. W. 295, 10 A. 
& E. Ann. Cas. 528, 10 L.R.A.(N.S.) 921. 
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curat lex does not apply in such a case.” 
A hunter may not even anchor his boat 
in a marsh or the shallows of a river 
for the purpose of shooting wild-fowl, 
without incurring the pains and penal- 
ties of trespassing. 

It is elementary that the ownership of 
wild animals at large is in the state. 
An individual can acquire only a quali- 
fied, not an absolute, ownership in wild 
beasts. But wild animals when cap- 
tured and reduced to possession belong 
to their captors; *® and it has been ex- 
pressly adjudged that the title of the 
captor of a wild animal to the captured 

beast is superi- 

or to that of 
the owner of 
~the land upon 
which it was 
taken.2@ = But 
the Minnesota 
supreme court 
has declared 
that while it is 
true that the 
title to all wild 
game is in the 
state, and that 
the owner of the land on which it 
dwells or lurks has only a qualified prop- 
erty interest in it, nevertheless, as he 
has a right to exercise exclusive and 
absolute dominion over his landed es- 
tate, so he has an unqualified right to 
control and protect the wild game upon 
it, and. therefore he has the power tc 
prohibit any and every person from 
shooting wild game upon a public high- 
way that runs through his land and of 
which he owns the fee subject only to 
the public easement of passage.*? 

It may be that sometime, somewhere, 

some other other tribunal has gone be- 


82 [bid. 

83 Hall v. Alford, 114 Mich. 165, 72 N. W. 
137, 38 L.R.A. 205. 

34 State v. Niles, 78 Vt. 266, 112 Am. St. 
Rep. 917, 62 Atl. 795. 

85 Bostock-Ferari Amusement Co. v. Brock- 
smith, 34 Ind. App. 566, 107 Am. St. Rep. 260, 
73 N. E. 281. 

36 State v. Horton, 139 N. C. 588, 111 Am. 
St. Rep. 818, 51 S. E. 945, 4 A. & E. Ann. 
Cas. 797, 1 L.R.A.(N.S.) 991. 

87. Realty Co. v. Johnson, 92 Minn. 363, 
104 Am. St. Rep. 677, 100 N. W. 94, 66 L.R.A. 
439, 
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yond this in denying rights to the ama- 
teur sportsman and augmenting those 
ot landowners, but if so the decision has 
escaped the notice of the writer. 
Where the woods and wilds have been 
supplanted by fields of waving wheat, 
and the only game hunted is the elusive 
10x, the farmer who stands guard, shot- 
gun in hand, over his growing grain to 
repel the charges of yelping hounds and 
squadrons of horses, may be forgiven 
and perhaps commended if, perchance, 
failing to stop the advance otherwise, 
he should fill the dogs with lead. The 
public at large will shed no tears for the 
slaughtered pack, and the courts proba- 
bly will justify the conduct.** But, sub- 


App. 119. 


” 8 Lipe v. Blackwelder, 25 Ill 
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mitting all the facts to a candid world, 
it is respectfully urged that there is, 
and of right ought to be, a limit to the 
landowner’s gratification of his thirst 
for the amateur sportsman’s gore. In 
the United States we have still a dis- 
tance to go ere it shall be lawful, as 
Charles Kingsley has implied in his 
“Rough Rhyme on a Rough Matter,” 
that it has been in England, for a land- 
owner to open fire upon an amateur 
sportsman and make his wife a widow 
and his children orphans. There are not 
lacking, however, indications that we 
are moving in that direction, and we 
may yet attain to that high plane of 
civilization. 


By the Still Waters "Neath the 
Whispering Pines and the Hemlocks. 


























N these days, when the 
conservation of our for- 
ests, water power, and 
mineral lands is attract- 
ing so much general at- 
tention, it is of interest 
ato consider what has 
been our history as to 
the conserving of others 
of the assets which na- 
ture gave to this country. The preserva- 
tion of such bird and animal life as is 
denominated game may be traced into 
history which dates far back of the es- 
tablishment of government in the colp- 
nies of our own country, but the theory 
of the law in England which vested the 
ownership of game in the sovereign with 
the right to hunt, delegated to his lords 
and others whom he pleased to favor, 
naturally excluded such statutes from 
the legislation of the colonies, and even 
after they became states, nearly half a 
century passed before there became ap- 
parent any general recognition of the ne- 
cessity of protecting and preserving, for 
the common good, the game which for 
so long had abounded in the fields and 
forests. 

Interesting, indeed, are the early en- 
actments having for their purpose the 
protection of game birds and animals. 
It is apparent that any complete expo- 
sition of the game laws of the various 
states is not possible within the limita- 
tions of the present article, nor would a 
full and accurate account of their his- 
tory present other than statistical details 
even if sufficient data were at hand for 
such a compilation. The writer but hones 
to touch upon the more important and in- 
teresting enactments of the various states, 
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with the aim of showing, in a somewhat 
general way, the progress of legislation 
in this country for the conservation of 
those groups of our bird and animal life 
known as game. 

An examination of the laws of the dif- 
ferent states shows the deer generally to 
have been the first game whose protec- 
tion was sought, and in South Carolina, 
as early as 1769, a law was passed for- 
bidding their destruction during the 
months from January to July, while Ver- 
mont prescribed the same closed season 
for deer in 1797. The establishment of 
seasons during which deer could not be 
killed, although much shorter than in 
present day game laws, recognizes the 
need of protection during the particular 
times of the year when their destruction 
is easiest, and during the season of mat- 
ing and rearing.of young. Massachu- 
setts, in 1817, protected deer during a 
similar season, followed by Virginia in 
1820. Little other legislation, except in 
New Jersey in 1846, is found until after 
1850, when Missouri, Ohio, Alabama, and 
California prescribed closed seasons, and 
Delaware, in 1852, prohibited the killing 
of deer at any time. In the sixties came 
Kentucky, with protection for females 
only, and later Illinois, Kansas, Penn- 
sylvania, Nebraska and Minnesota fol- 
lowed, the latter state including elk in 
its protective measure. 

Less stringent were these early laws, 
for in numerous instances the prohibi- 
tion was not extended to game found on 
one’s own land. This is to be noted in 
1817 in a Massachusetts enactment, and 
later in New Jersey, Delaware, Maine, 
Towa, Ohio, and as late as 1861 in Ken- 
tucky. The privilege of property own- 
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ers to take game upon their own land 
was not reserved to them by exceptions 
in the statute, but continued their natural 
right, the statutes forbidding the taking 
of the game in question “on the lands of 
another” without the owner’s full per- 
mission,—measures enacted when no 
doubt there existed no necessity for more 
extensive protection. 

In some states there came at the same 
time with protective legislation for deer, 
a recognition of a similar need in the 
case of partridge, quail, grouse, and 
woodcock, and, in those states where they 
were found, wild turkey were early in- 
cluded in enactments providing for a 
closed season. Thus in Massachusetts 
these birds, with the exception of the 
wild turkey, were included in the stat- 
ute of 1817. In most cases, however, leg- 
islation to save the game birds was much 
later, and very few of the states had 
such until after 1850. Most of these 
statutes provided only for the closed sea- 
son, but Kansas, in 1877, prohibited the 
killing of grouse, woodcock, and wild 
turkey at any time. 

Very early in some states enactments 
are found looking to the effectual carry- 
ing out of the statutes forbidding the 
shooting of game birds; for in Mary- 
land, in 1860, we find a law reading: 
“No person keeping a tavern, restau- 
rant, or eating house, nor any market 
man shall expose for sale or have in 
his possession in this state, any part- 
ridge, woodcock, or pheasant, between 
the times within which the killing of 
such birds is forbidden.”* Surely a 
prophesy of the stringent laws to be- 
come necessary in later years. 

The earliest instance which has been 
found in the United States of an enact- 
ment to protect fur-bearing animals is 
that prescribing a closed season for the 
muskrat, in Vermont in 1812; and it 
was a prohibition which covered practi- 
cally the entire year. it being lawful to 
take the muskrat only from March 15th, 
to May 25th. Ohio protected the musk- 
rat in 1830; and New Hampshire, in 
1843, prompted evidently bv a desire to 
be rid of certain undesirable animals, 


1Article XCVIIJ, § 14, Laws Maryland, 
1860. 
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passed a law providing for the ‘‘destruc- 
tion of noxious animals and the preser- 
vation of game;” the game referred to. 
being the muskrat, beaver, mink, and ot- 
ter. The fur-bearing animals just men- 
tioned were protected during. part of 
the year in Maine as early as 1866, in 
1867 in Ohio, in 1872 in Nebraska, in 
1885 in Montana, and now in almost all 
the states where they are still found. 
The value of the rabbit was appreciated 
in Ohio in 1857, when hunting them was 
prohibited from February to September. 
Connecticut extended protection to the 
rabbit in 1865, Rhode Island in 1872, 
New Jersey in 1873, Kentucky in 1876, 
and among these enactments Connecti- 
cut, Rhode Island, and New Jersey pro- 
hibited the use of the ferret in hunt- 
ing, as did numerous other states short- 
ly after. 

Most of the states seem to have been 
somewhat tardy in extending their game 
laws to include water fowl, although 
there are a few exceptions. New Jersey 
had such a law in 1852, Rhode Island in 
1857, Maryland in 1860, Kentucky in 
1861, and Connecticut, Maine, Illinois, 
Michigan in the seventies. The enact- 
ments of the Maryland legislation of 
1860 to protect water fowl are rather 
more comprehensive than would be ex- 
pected, and are worth special mention. 
The first section of the law reads: “No 
person shall at any time in, on or over 
the waters of the state of Maryland, 
shoot at or shoot any water fowl bedded 
in flocks either upon the feeding or roost- 
ing grounds of said water fowl, or else- 
where, from any vessel, boat, float, canoe, 
or any craft of any kind whatever.” * 
The same statute also prohibited shoot- 
ing at water fowl from any artificial 
point erected more than 100 yards from 
the natural shore. 


New Jersey, in 1852, had forbidden 
hunting water fowl with decoys or from 
blinds more than three rods from ice 
or shore. And wholesale slaughter of 
wild ducks caused Maine in 1870 to pro- 
hibit their killing “other than in the 
usual manner of sporting with firearms.”” 
The shooting of wild fowl from any ves- 


2 Article XCVIIT, § 1, Laws Maryland, 1860. 
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sel propelled by steam or sails was pro- 
hibited as early as 1872, in Connecticut. 
Illinois passed a similar law in 1889, and, 
in 1903, extended its provisions to the 
use of gasolene and electric boats. 

The matter of penalties, presents little 
of particular interest, aside from a 
decided lack of uniformity. Possibly 
this is to be accounted for in the case 
where, in early acts, small fines were pro- 
vided for by the still relative prevalence 
af game. 
Gradual in- 
crease in. the 
amounts is to 
be noted, but 
such increases 
came in most 
instances only 
after consider- 
able periods. 
What might be 
deemed exces- 
sive penalties 
in view of date 
of the statutes 
are found in 
some states due sometimes, perhaps, to an 
unusual foresight, but in others, no doubt, 
to popular indignation over some abuse 
of hunting privilege, and bearing out 
such a probability, there is found in one 
or two cases, a reduction of the amount 
first imposed. 

The lowest penalty for killing deer 
appears to have been that named in a 
North Carolina statute passed in 1854, 
which provided: “If any person shall 
kill or destroy any deer running wild in 
the woods or unfenced grounds, unless 
on his own lands, by gun or otherwise, 
between the twentieth day of February 
and the fifteenth day of August next 
succeeding, he shall forfeit and pay for 
every offense $4 to any person who will 
sue for the same.’’® 

The penalty for killing deer in Ohio 
in 1857 was but $5, an increase to $10 
not coming until 1879. Higher amounts 
for deer seem to have been the rule, 
and even as early as 1853, Maine pre- 
scribed $20 and $40 for killing moose. 
Fifty dollars for deer was the amount in 


3 Chapter 16, § 3, Laws North Carolina, 1854. 
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Pennsylvania in 1869, and in North Caro- 
lina in 1871. For the destruction of 
game birds such as the grouse, partridge, 
prairie chicken, quail, and woodcock, the 
amount has been as low as $1 in Con- 
necticut in 1843, and as high as $25 in 
the same state in 1874. Ten dollars was 
perhaps the average amount. The killing 
of game birds in Alabama in 1854 was 
punishable with a fine of $20, or, as the 
act read, “if the offender is a slave he 
shall be sen- 
tenced to thirty 
lashes.” In 
this 
tion, 
sions 


connec- 
provi- 
against 
the destruction 
of nests and 
eggs are worth 
noting, the 
fines imposed 
in many cases 
clearly indicat- 
ing that the 
importance of 
such protection was fully realized. 
In a great many states the legislature 
protected nests and eggs as_ early 
as the birds themselves, and the fines 
were heavy. A statute of North Caro- 
lina dated 1881 provided for a $50 pen- 
alty in the case of the eggs of partridge 
and quail, and Michigan, in the same 
year, fixed the amount at $50 for the 
eggs of water fowl. With a very few 
exceptions the protection afforded nests 
and eggs has covered the entire year 
without regard to the open season pro- 
vided for shooting the birds themselves. 

Likewise recognizing the need of more 
than simple prohibitive statutes as to 
killing game, legislatures early made 
provision against buying or selling. 
Massachusetts appears to have been the 
first state to pass such legislation, the 
date being 1817. Measures of this sort 
in part of the states were not in force 
during the open season, but Delaware, in 
1885, required a license of any person 
selling game in the state “when the kill- 
ing of the same is not prohibited by this 
act.” This statute appears to have been 
repealed in 1893, at which time the sale 
of partridge, quail, and pheasants was 











wholly prohibited. Nearly all statutes 
allow such selling for a certain limited 
time after the season closes. Enacted 
with the same end in view are the sec- 
tions of the game statutes prohibiting the 
possession of the bodies of game animals 
during the closed season. Vermont had 
such a law in 1797, and similarly the pos- 
session of skins has been generally for- 
bidden, South Carolina having passed an 
act with such a provision in 1769. 

Numerous other protective measures 
have found their way into the game laws 
as the need of protection became more 
apparent. During the seventies and eigh- 
ties, a number of states incorporated into 
their statutes sections forbidding the use 
of any gun other than such as is com- 
monly raised from the shoulder and fired 
at arm’s length, such legislation having 
become necessary because of the use by 
pot hunters, and even so-called sports- 
men, of the swivel gun in shooting wild 
fowl. 

What has been known as night hunt- 
ing, especially with fire or artificial light, 
has been the subject of prohibitive legis- 
lation since an early date, South Caro- 
lina having forbidden taking deer by that 
means in 1769, and Tennessee in 1774. 
Such acts had for their end, however, the 
protection of domestic animals whose de- 
struction was a common accompaniment 
of this means of pursuing the deer. Later 
statutes of this character clearly had in 
view the saving of the game which this 
method of hunting rendered wholly at 
the hunter’s mercy. 

In later years the states have common- 
ly resorted to the plan of protecting cer- 
tain game during long periods, such pro- 
tection being state wide or restricted to 
certain counties and other geographical 
districts. An act of the latter sort was 
passed in Connecticut in 1875. Idaho, 
in 1883, passed a law which prescribed a 
four-year period during which quail or 
partridge could not be killed or their 
eggs taken, with a minimum penalty of 
$50 for a violation. Delaware, in 1885, 
protected partridges, quail, and pheas- 
ants for nine years, and jack rabbits for 
four years. A ten-year period for elk 
was provided for by Michigan in 1879, 
with a $50 fine for violations. Pheasants 
and their eggs, especially the imported 
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varieties, have been commonly protect- 
ed of late years by means of such legis- 
lation. 

Limitations upon a day’s bag of game 
has also been a more or less effectual 
means of checking wholesale destruc- 
tions of game, but such provisions are 
of later date, most of them having come 
into the laws since 1880. The number al- 
lowed has been about twenty-five in the 
case of birds and from three to five of 
the larger game like deer and elk. New 
Hampshire, in 1891, found it expedient 
to limit the number of moose, caribou, 
and deer to be taken in a year to one, 
two, and three respectively, and other 
states have since provided similar limi- 
tations. 

If any provision of a game law has 
given rise to more litigation than an- 
other, it is that which prohibits the ex- 
portation from a state of game killed 
in that state. It is not, however, the 
purpose of this article to do more than 
note the provisions of such statutes and 
their development. The first suggestion 
of such legislation which the writer has 
found is an act of South Carolina passed 
in 1703, which imposed a duty of 3 pence 
per skin on all deer skins exported from 
the state. Not, however, until 1850 did 
such legislation become extensive or even 
general. Michigan, in 1871, prohibited 
“taking, carrying, or sending by any 
means whatever into or through any 
county of this state, any of the game or 
animals which have been killed or cap- 
tured, contrary to the provisions of this 
section,” and Maine, in 1878, provided 
that “whoever carries or transports from 
place to place any of the birds named 
herein during the period in which the 
killing of such bird is prohibited, for- 
feits $5 for each bird so carried or trans- 
ported.” 

Total prohibition of transportation was 
provided for in many states, Oklahoma 
in 1890 enacting that “no person shall 
kill, ensnare, net, or trap any quail, prairie 
chicken, turkey, or any deer, fawn, ante- 
lope, or other game within this territory, 
to export to any state or territory; and 
North Carolina in 1876, North Dakota 
in 1887, Kansas in 1877, Michigan in 
1881, made the prohibition absolute as to 
certain varieties. Idaho, in 1883, pro- 
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hibited elk, deer, antelope, mountain 
sheep, and buffalo from being shipped 
from the territory for “speculative pur- 
poses.” The penalties for violating such 
statutes have varied from $5 for each 
bird, to $100 “for each offense.” North 
Dakota, in 1887, fixed a $10 fine for each 
bird shipped or received for shipping, 
from the state, and $100 for each ani- 
mal. 

It is rather surprising to find that the 
restriction of hunting to residents of the 
state came into protective legislation at 
a comparatively early date. In 1846, New 
Jersey prohibited nonresidents from 
hunting on another’s land, with a pen- 
alty of $15, and the forfeiture of the of- 
fender’s gun, while Delaware in 1852 
required a nonresident to have a license 
from the landowner. Maine, in 1852, 
enacted that “all foreign citizens and In- 
dians belonging in the British provinces 
are hereby prohibited from killing any 
moose or deer within the limits of this 
state; and any such person violating the 
provisions of this act shall forfeit all 
the moose and deer skins found in his 
possession.” * In 1867, Illinois provided 
that nonresidents of a county should not 
be allowed to kill game in that county for 
sale outside, while a statute of North 
Carolina passed in 1871, prevented non- 
residents from shooting wild fowl from 
blinds or floats, and prohibited the use 
of decoys, with the proviso that it should 
not be applicable to nonresidents who 
hunted as sportsmen and who shot over 
land or marshes owned or leased by 
them. The states generally have allowed 
nonresidents to take game upon the pay- 
ment of a license fee, the amount of 
which has varied from $10 to $50. 

As game laws have become more ex- 


4Chapter 294, Laws Maine, 1852. 
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tensive in their scope and more strin- 
gent in their provisions, there has mani- 
tested itself the need of special officers 
with such duties as would make the game 
laws most effectual. The earliest game 
laws allowed anyone to prosecute an of- 
fending hunter, and usually one half of 
the recovery went to the informer and 
prosecutor. Later the recovery was 
turned into the school funds, and, in 
North Carolina in 1871, school commit- 
tees were authorized to sue for viola- 
tion of the law for the protection of deer. 
Maine, in 1852, provided for a special 
officer to be known as a “moose warden,” 
while a Rhode Island law in 1882 men- 
tions a “special constable,’ and Connect- 
icut in 1883 provided for a “game war- 
— . 

Coming to the present day game law, 
special comment is uncalled for and gen- 
eral observations impossible. The de- 
velopment, during later years, of legisla- 
tion looking to game protection, can best 
be marked by a comparison of the 
Revised Statutes of any state to-day, 
and those of twenty or even ten years 
ago. The urgency of the neccessity 
for saving our game accounts for 
the multiplicity of the sections in any of 
to-day’s game laws, and perhaps if any 
one cause can be fixed upon, aside from 
increase in population, to account for the 
danger of extermination which threat- 
ens game everywhere, it is the bringing 
of the fields and forests into almost in- 
stant accessibility by means of trolley 
and automobile. The need to-day is not 
more legislation, but greater strictness, 
shorter seasons, smaller bags, and the 
setting aside of great tracts of land and 
forest, not as parks, but reserved as to 
game with no open season. These things 
must come and will doubtless come 
speedily. 















Was Shakspere a Poacher? 


BY THE EDITOR 


OR ages men have been 
accused of violating the 
game laws, and usually 
with reason; for love of 
oka forbidden sport or dire 
Vag necessity are strong mo- 
mA tives. Time has kindly 
Ast veiled their alleged of- 
fenses in oblivion, and 
they rest in’ forgotten 
graves. But not so in one particular in- 
stance. We are still interested in ascer- 
taining whether a robust and romantic 
youth, known to his Stratford contem- 
poraries as Will Shakspere, actually in- 
vaded the park of Sir Thomas Lucy, of 
Charlecote, for the purpose of purloin- 
ing rabbits or deer. 


Charlecote. 


Most tourists visit Charlecote House, 
which is but little more than 3 miles 
from Stratford. This noble mansion 
was reared in the first year of the reign 
of Elizabeth. It stands near the banks 
of the winding Avon and is approached 
through stately avenues of oaks and elms. 
It is described “as finely quaint, with 
octagon turrets, gables, balustrades, 
Tudor casements, and great stacks of 
chimneys.” In the distance wandering 
deer still stalk like shadows across the 
vista or rest beneath the ancient trees. 
Time has here stood still. All about one 
lies the England of good Queen Bess. 


The Tradition. 


Nicholas Rowe, the first editor of 
Shakspere (1709), asserts that the lat- 
ter “had, by a misfortune common 
enough to young fellows, fallen into ill 
company, and, amongst them, some that 
made a frequent practice of deer steal- 
ing engaged him more than once in rob- 
bing a park that belonged to Sir Thomas 
Lucy, of Charlecote, near Stratford.” 

The Reverend Richard Davies wrote 
about two hundred years ago that 
Shakspere “was much given to all un- 
luckiness, in stealing venison and rab- 


bits; particularly from Sir Thomas 
Lucy, who had him oft whipped and 
sometimes imprisoned, and at last made 
him fly his native country; . . . but 
his revenge was so great that he is his 
Justice Clodpate.” 

The young poacher, who had “broken 
the park, stolen the deer, and kissed the 
keeper’s daughter,” is said to have been 
seized, brought before the indignant jus- 
tice of the peace, and treated with so 
much severity by Sir Thomas, that he 
revenged himself on the rural magnate 
by affixing doggerel verses to the gates 
of Charlecote. The wrath of the magis- 
trate is declared to have blazed so high 
at this additional insolence that Shaks- 
pere was obliged to withdraw himself 
from more serious prosecution by escap- 
ing to London. 

Additional embellishments of the tale 
are that the young poet stole the buck 
to celebrate his wedding day, and that 
Queen Elizabeth intervened to protect 
him from Sir Thomas’s fury. 

It should be noted that as the deer- 
stealing tradition advanced in age it 
shifted its locality from Charlecote to 
the adjacent park of Fulbrooke. 

None of these stories took written 
form until about a century after Shaks- 
pere’s death. They concern events that 
were supposed to have occurred one 
hundred and twenty-five years previous- 
ly. They were gleaned by anecdote 
foragers, who eagerly sought for any- 
thing that would throw light on the 
early years of the poet. They are woven 
from the idle tales of village gossips, 
who delight in nothing so much as to 
smirch the reputation of their betters. 


The Trial. 


As Washington Irving stood in the 
great hall of Charlecote House a hnu- 
dred years ago, he gave rein to his gold- 
en fancy in this wise: “I pleased my- 
self with the idea that this very hall 
had been the scene of the unlucky bard’s 
examination. I fancied to myself the 
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rural potentate, surrounded by the body- 
guard of butler, pages, and blue-coated 
serving men with their badges; while 
the luckless culprit was brought in, for- 
lorn and chapfallen, in the custody of 
gamekeepers, huntsmen, and whippers- 
in, and followed by a rabble rout of 
country clowns. I fancied bright faces 
of curious housemaids peeping from the 
half-opened doors; while from the gal- 
lery the fair daughters of the knight 
leaned gracefully forward, eyeing the 
youthful prisoner with that pity ‘that 
dwells in womanhood.’ Who would 
have thought that this poor varlet, thus 
trembling before the brief authority of 
a country ’squire, and the sport of rus- 
tic boors, was soon to become the de- 
light of princes ; the theme of all tongues 
and ages; the dictator to the human 
mind; and was to confer immortality on 
his oppressor by a caricature and a lam- 
poon.” 

A delightful bit of descriptive writ- 
ing; but what the ancient hall, treasur- 
ing the memories of centuries, may have 
whispered to the favored Irving, is not 
the best evidence. 


Dramatic Evidence. 


The armorial bearings of the Lucy 
family have in the quarterings three 
white luces, the luce being a pike, with 
which the Avon abounds. The allusion 
to the “luces” in the first act of the 
Merry Wives of Windsor has been re- 
garded as identifying Sir Thomas Lucy 
with Justice Shallow, who thus com- 
plains of Falstaff: 


Shallow. Knight, you have beaten my men, 
killed my deer, and broke open my lodge. 


Falstaff. But not kissed your keeper’s 
daughter. . .. 
Shallow. Sir Hugh, persuade me not; I 


will make a star-chamber matter of it: if he 
were twenty Sir John Falstaffs, he shall not 
abuse Robert Shallow, Esquire. 

Slender. In the county of Gloster, justice 
of peace, and coram. 


Shallow. Ay, Cousin Slender, and cust- 
alorum. 
Slender. Ay, and ratalorum too; and a gen- 


tleman born, master parson; who writes him- 
self armigero; in any bill, warrant, quittance, 
or obligation, armigero. 

Shallow. Ay, that I do; and have done any 
time these three hundred years. 

Slender. All his successors gone before 
him, have don’t; and all his ancestors that 


Case and Comment 


come after him may: they may give the dozen 
white luces in their coat. 

Shallow. It is an old coat. 

Evans. The dozen white louses do become 
an old coat well. a: 


Shallow is evidently a caricature of 
Sir Thomas Lucy. What occasioned 
this attack is pure speculation. The 
charge of deer stealing is an apt one to 
bring against the gluttonous and disso- 
lute Falstaff, and does not necessarily 
refer to any incident in the poet’s life. 
Shakspere’s characters range from king 
to peasant, and pass through an infinite 
variety of appropriate experiences. Why 
suppose that one more than another im- 
personates their author? 


Guilty or Not Guilty. 


In the 5th year of Elizabeth (1562- 
1563) it was enacted that if any person 
unlawfully entered into any park im- 
paled, or any other several ground 
closed with wall, pale, or hedge, and 
used for the keeping, breeding, and 
cherishing of deer, and wrongfully 
hunted, took, or killed any deer “he 
should suffer three months’ imprison- 
ment, pay treble damages to the party 
offended, and fine sureties for seven 
years’ good behavior.” A proviso de- 
clared that the act should not “extend 
to any park or inclosed ground used for 
deer, without the grant or license of our 
Sovereign Lady, the Queen.” 

Edmond Malone, after half a century 
of research, declared that all which so 
many continued to repeat concerning 
Shakspere was apocryphal. He asserted 
that Charlecote was not an _ inclosed 
ground royally licensed, and concluded 
with his famous corollary that Sir 
Thomas Lucy “therefore could have no 
deer to be stolen.” 

If we transfer the scene of the alleged 
offense from Charlecote to Fulbrooke, 
we shall find that the case stands the 
same. Mr. C. H. Bracebridge has point- 
ed out that from 1553 to 1592 Ful- 
brooke was held in capite of the Crown 
by Sir Francis Englefield. From 1558 
to the time of his death,—abroad, in 
1592,—-Sir Francis had been attainted, 
and his property sequestered, although 
the proceeds were not appropriated by 
the Queen. It follows, then, that neither 
Sir Thomas Lucy nor his family had a 
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proprietary right in Fulbrooke until the 
last years of Shakspere’s life, when the 
estate, having been regranted to the 
mother of the former attainted owner, 
was purchased. Doubtless Sir Thomas 
hunted there; but, as Mr. Bracebridge 
concludes, “in this state of things Shaks- 
pere would treat very lightly the warn- 
ings of the Charlecote keepers, know- 
ing that he had as good a right as Sir 
Thomas to sport over Fulbrooke, inas- 
much as there was no legal park there.” 

“Under the law, as it existed from 
Henry VIII. to James I.,” remarks 
Charles Knight, “our unhappy poet 
could not be held to have stolen rab- 
bits, however fond he might be of hunt- 
ing them; and certainly it would have 
been legally unsafe for Sir Thomas 
Lucy to have whipped him for such a 
disposition. Pheasants and partridges 
were free for men of all condition. 
There was no restriction against taking 
hares, except a statute of Henry VIII., 
which, for the protection of hunting, 
forbade tracking them in the snow.” 

If there be any truth in the old tra- 
dition, the occurrence may be explained 
upon political grounds. At about the 
time Shakspere left Stratford, Sir 
Thomas Lucy had introduced into Par- 
liament (March, 1585) a bill for pre- 
serving game. Game preservers have 
never been popular in rural England. 
“Venison is nothing so sweet as when 
it is stolen,” says an old proverb. “T’ll 
have a buck till I die, I'll slay a doe 
while I live,” is the maxim of the Host 
in “The Merry Devil of Edmonton;” 
and even Sir John, the priest, reproved 
him not: he joined in the fun. The 
spirit of Robin Hood long walked in 


the land. Long after Shakspere’s time 
the severe administration of the game 
laws produced in the rural districts a 
spirit such as was displayed in January, 
1816, by the Berkeley poachers, who 
cried out, “Glory! glory!” when they 
had killed one gamekeeper and wound- 
ed six others. Hence it is quite possi- 
ble that the youthful Shakspere, thrilled 
with the fires of an ardent but un- 
disciplined genius, may have headed an 
agitation against Sir Thomas Lucy’s 
bill in the course of which park palings 
may have been torn down and game 
appropriated. 

When Shakspere left his native place 
to embark on the wide ocean of London 
theatrical life, the worldly fortunes of 
his family were at a low ebb. Although 
but twenty-two, the poet was the father 
of three children. Probably poverty and 
parental solicitude contributed more 
powerfully to send him forth to seek his 
fortune than the wrath of a country 
squire. 

“« & 2 

Holy Trinity Church, which was old 
in Shakspere’s day, still guards its ven- 
erable dead on the banks of the silvery 
Avon. The poet’s grave is under the 
gray pavement of the chancel, near the 
altar. On the wall above is the painted 
bust of the great dramatist, whose magic 
pen has made this spot the literary shrine 
of Christendom. 

In the church of the neighboring ham- 
let of Charlecote, beneath the recumbent 
effigy of a knightly figure, reposes the 
dust of Sir Thomas Lucy. Whatever 
may have been the antagonisms of these 
men, they now rest, each in his place, 
in the amity of death. 

















Animals in Utopian Lands 


BY THE EDITOR 


T is a matter for curi- 
ous speculation to note 
the views concerning 
animals heid by those 
writers who have en- 
deavored to outline ideal 
—acommonwealths. As the 
<§ imaginary society de- 
picted by each is but a 
gigantic shadow of him- 
self, like the towering ‘spectral form 
which the traveler sometimes sees on the 
misty heights of the Brocken, so the in- 
dividual character, mode of life and hab- 
its of thought of each are reflected in his 
attitude toward the brute creation. 

Plato, imbued with the Grecian love 
ef physical perfection and martial prow- 
ess, regarded hunting, in his Republic, as 
the school of war. He proposed that the 
military class, composed of both men 
and women trained to arms, should en- 
gage jointly in hunting expeditions as a 
part of their exercises. 

The customs of Utopia reflect the in- 
nate kindly nature of Sir Thomas More, 
who wrote of his far-famed Utopians 
that “among foolish pursuers, of pleas- 
ure they reckon all that delight in hunt- 
ing, in fowling, or gaming: of whose 
madness they have only heard, for 
they have no such things among 
them. But they have asked us ‘ 
What pleasure can one find in hearing 
the barking and howling of dogs, which 
seem rather odious than pleasant sounds ? 
Nor can they comprehend the pleasure 
of seeing dogs run after a hare, more 
than seeing one dog run after another; 
for if the seeing them run is that which 
gives the pleasure, you have the same en- 
tertainment to the eye on both these 
occasions ; since that is the same in both 
cases: but if the pleasure lies in seeing 
the hare killed and torn by the dogs, this 
ought rather to stir pity, that a weak, 
harmless, and fearful hare should be de- 
voured by strong, fierce, and cruel dogs. 
Therefore all this business of hunting 
is, among the Utopians, turned over to 
their butchers; and those are all slaves; 





and they look on hunting as one of the 
basest parts of a butcher’s work: for 
they account it both more profitable and 
more decent to kill those beasts that are 
more necessary and useful to mankind; 
whereas the killing and tearing of so 
small and miserable an animal can only 
attract the huntsman with a false show 
of pleasure, from which he can reap but 
small advantage. They look on the de- 
sire of the bloodshed, even of beasts, as 
a mark of a mind that is already cor- 
rupted with cruelty, or that at least by 
the frequent returns of so brutal a pleas- 
ure must degenerate into it.” 

It is not surprising to find that Lord 
Francis Bacon, who died in consequence 
of a cold induced by an open-air experi- 
ment, on a snowy day, to ascertain 
whether flesh might not be preserved in 
snow as well as in salt, should have 
viewed the animal creation from the 
standpoint of scientific experiment. 

In his New Atlantis, he makes one of 
the fathers of Salomon’s House or Col- 
lege of the Six Days’ Works, speak thus 
of the manner in which the fellows of 
that ideal University deal with beasts 
and birds: “We have great lakes, both 
salt and fresh, whereby we have use for 
the fish and fowl. We have also 
parks and inclosures of all sorts, of beasts 
and birds; which we use not only for 
view or rareness, but likewise for dis- 
sections and trials, that thereby may take 
light what may be wrought upon the 
body of man. Wherein we find many 
strange effects: as continuing life in 
them, though divers parts, which you ac- 
count vital, be perished and taken forth; 
resuscitating of some that seem dead in 
appearance, and the like. We try also 
all poisons, and other medicines upon 
them, as well of chirurgery as physic. 
By art likewise we make them greater 
or smaller than their kind is, and contra- 
wise dwarf them and stay their growth; 
: also we make them differ in 
colour, shape, activity, many ways. We 
find means to make commixtures of di- 
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vers kinds, which have produced many 
new kinds.” 

“We have also particular pools where 
we make trials upon fishes, as we have 
said before of beasts and birds.” 

Tommaso Campanella, a philosophic 
dreamer of the cloisters, depicts the in- 
habitants of his glorious City of the Sun 
as keeping groves and woods for wild 
animals, which they often hunt. But the 
monkish love and pity for the brute cre- 
ation leads him to justify their conduct 
in this respect by remarking: “They 
were unwilling at first to slay animals, 
because it seemed cruel ; but thinking aft- 
erwards that it was also cruel to destroy 
herbs, which have a share of sensitive 
feeling, they saw that they would per- 
ish from hunger unless they did an un- 
justifiable action for the sake of justi- 
fiable ones, and so now they all eat meat.” 

The City of the Sun is pictured by 
Campanella in seven rings or huge cir- 
cles about a central hill, on the top of 
which is a spacious plain, in the midst of 
which rises a temple built with wondrous 
art. “On the exterior wall of the third 
circuit,” he says, “are all the races of 
fish found in rivers, lakes, and seas, and 
their habits and values, and ways of 
breeding, training and living, the pur- 
poses for which they exist in the world, 
and their uses to man. Further, their 
resemblances to celestial and terrestial 
things, produced both by nature and art, 
are so given that I was astonished when 
I saw a fish which was like a bishop, 
cne like a chain, another like a garment, 
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a fourth like a nail, a fifth like a star, 
and others like images of those things 
existing among us, the relation in each 
case being completely manifest. There 
are sea-urchins to be seen, and the pur- 
ple shell-fish and mussels; and whatever 
the watery world possesses worthy of 
being known is there fully shown in mar- 
velous characters of painting and draw- 
ing.” 

“On the fourth interior wall all the 
different kinds of birds are painted, with 
their natures, sizes, customs, colours, 
manner of living, etc., and the only real 
phoenix is possessed by the inhabitants 
of this city. On the exterior are shown 
all the races of creeping animals, ser- 
pents, dragons, and worms; the insects, 
the flies, gnats, beetles, etc., in their dif- 
ferent states, strength, venoms, and uses, 
and a great deal more than you or I can 
think of. 

“On the fifth interior they have all 
the larger animals of the earth, as many 
in number as would astonish you. We 
indeed know not the thousandth part of 
them, for on the exterior wall also a 
great many of immense size are also 
portrayed.” 

With such visions as these Campanella 
relieved the solitude of his long impris- 
onment of twenty-seven years, on politi- 
cal charges. He belonged to the Do- 
minican Order, and naturally the govern- 
ment of his dream city was of an 
ecclesiastical character, and the temple 
which crowned the central hill was the 
chief glory of the City of the Sun. 








Corporate Names 


A Suggested Means For 


Their Further Protection 


BY JOHN H. SEARS 
Of the St. Louis Bar 


Author of “Sears on Corporations in Missouri.” 


WELL-selected corpo- 
rate name is one of the 
most valuable assets of 
a corporation in this day 


ymof goods becomes 
“known to the public 
—alargely through the 
name of its manufactur- 
- er or distributer. The 
biscuit we need, the ham “what am,” 
the twins that do your work, and fifty- 
seven other things are quickly associated 
with the names of their sponsors. A 
newly organized enterprise uses consid- 
erable care in selecting an appropriate 
title. It cannot, however, adopt the 
name of a corporation previously or- 
ganized existing under the laws of 
the state where it applies for its 
charter; and in some states the rule 
extends and is quite broadly interpreted 
against names imitating those already in 
use. It is generally not difficult to meet 
this situation, as names are submitted to 
the secretary of state until an available 
one is decided upon, and names are of 
infinite variety. The difficulty comes 
after a name is adopted in the charter 
and a good will begins to build around 
it. We are told that “a rose would smell 
as sweet if called by any other name;” 
up to the time the name “rose” was 
adopted, it would probably have made no 
difference what name was selected for 
it, but after the associations of expe- 
rience with the beauty of the rose and 
the poetry gathered to its praise, who 
would say that the rose would smell as 
sweet if now called an “onion?” There 
is a great loss when an established name 
is changed. Aliases are for rogues. 





nothing to gain by casting off what 
leaves them “poor indeed.” 

As the business of a corporation com- 
mences to expand into other states, to 
enlarge beyond interstate commerce, and 
arrive at what is technically known as 
“doing business” in these states, it be- 
comes necessary to qualify under their 
laws as a foreign corporation, by filing 
a copy of the charter, accompanying 
affidavits, and paying a tax. When this 
stage is reached, and application is made 
to do business in this or that state, it 
may be found that some other corpora- 
tion has organized there, or previously 
qualified there from some other state, 
under a name similar to the applying 
company, or under a name of which the 
applying company’s will be regarded as 
an imitation, and admission to the state 
will be refused. What can be done? 
If it goes back to its home state to 
change its name to meet the require- 
ments of the foreign state, it must lose 
the accumulated good will and prestige 
acquired under the title up to that date. 
Even then, what reasonable assurance is 
there that when a new name is thus 
adopted it will meet the requirements of 
forty-five other states, to which applica- 
tions may some day have to be made? 
An attempt to match the demands of all 
the states by a corporation progressing 
to them by a gradual expansion of its 
business, and then changing its title to 
meet the new condition, might be lik- 
ened to the negro’s chameleon, which met 
expectations by changing its colors 
when placed on plain backgrounds, but 
when set on a piece of Scotch plaid, 
“done bust itself, trying to make good.” 

How is this situation to be met? 


Honest men have everything to lose and Some few large enterprises may inquire 
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of all or a group of states comprising 
its most active territory, with reference 
to an available name before one is 
adopted, and then qualify in these states 
without delay, but what are the great 
majority, which have small beginnings 
but ambitions and prospects, to do? The 
expense of filing fees and taxation in a 
number of states is easily met when 
business is done there, but when it is 
merely a prospect, they are dispropor- 
tionate and practically prohibitory; be- 
sides, an agent for service of process, 
and attention to annual reports and 
taxation, must be provided. Laws of a 
“new nationalism,” requiring licenses of 
interstate commerce corporations, or 
creating interstate corporations by Fed- 
eral grant, could not deprive the states 
of a continuance in creating corpora- 
tions for business within their own bor- 
ders, nor could they prevent these state 
corporations from growing and expand- 
ing into other localities with their 
acquired names. Further protection 
against a babel of corporate titles will 
be necessary, as long as there is more 
than one sovereignty granting incorpora- 
tion. 

We suggest that each state enact a 
statute providing for the registration of 
corporate names by foreign corpora- 
tions, which file an affidavit somewhat in 
the nature of the caveat of the patent 
office, setting forth that within a certain 
period, fixed by law and sufficient to test 
the permanency, prospective prosperity, 
and expansion of the corporation, they 
will apply for admission to do business 
as a foreign corporation within its bor- 
ders. This registration would be ac- 
cepted from corporations whose names 


ay 
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are not similar to or an imitation of 
corporations previously organized, quali- 
fied to do business in the state, or found 
on the register here provided for. If 
the corporation did not qualify within 
the period fixed, its name would be re- 
moved from the register, and protection 
to its name, provided by registration, 
would then cease. A nominal fee of 
five or ten dollars could be collected for 
registration, and would amply defray 
the expenses of maintaining the record, 
without being a prohibitive burden upon 
the corporation. The affidavit would 
have to be connected with evidence of 
the officers’ authority to act for a bona 
fide existing corporation, in order to 
prevent the filing of caveats by adven- 
turous blackmailers, seeking to block 
out existing or prospective corporations 
and their names. 

The general adoption of a uniform 
negotiable instrument law, prominent 
and growing advocacy of other uniform 
laws, the associations and conventions 
of governors and attorneys general, in- 
dicate that practical improvements in 
laws may be adopted by the several 
states in common. Is not a further pro- 
tection of corporate names worthy of 
such attention? A thousand John 
Smiths may be easily pointed out, dealt 
with, and served with process,—the phy- 
sical differences alone mark their iden- 
tities; but corporations, “intangible, in- 
visible, and existing only in contempla- 
tion of law,” can only be known and 
reached by their distinguishing names. 
Concerning them, the flippant remark, 
“What’s in a name?” cannot be dis- 
missed without consideration and a 
satisfying answer. 













Obligatory [Industrial Insurance 


BY JAMES HARRINGTON BOYD 
Chairman of the Employers’ Liability Commission of Ohio 


[A discussion of the legal principles involved in the enactment and the putting into operation 


of a plan of Obligatory Industrial Insurance as a remedy for the economic insecurity of working- 


Validity as to the Employee. 


HE proposed act takes 
away absolutely from him 
his common-law right of 
action against his employer 
for nonfatal injuries caused 
by the employer’s negli- 
gence. As to fatal injuries, 
a cause of action against 
an employer was unknown 
= to the common law, is a 
statutory creation, and con- 
sequently (since the Con- 
stitution of the state con- 
tains no inhibition) is subject without question 
to repeal by the legislature. The proposed act 
carefully saves any right of action on account 
of any injury received prior to the date named 
for it to become operative, upon the employers 
and employees affected by it. The question in- 
volves not the taking away of a vested right 
of action, but the changing of the law in re- 
spect of expectancies and possibility of action, 
in which the party has no present interest. 

At an early day the legislature of Pennsyl- 
vania passed a statute abolishing the doctrine 
of respondeat superior in the case of persons 
on or near railroads and not in the employ 
of the railroad company. The supreme court 
of Pennsylvania in Kirby v. Pennsylvania R. 
Co. 76 Pa. 506, said of the act: “The law says 
that the legal principle of respondeat superior 
shall have no place in this particular relation; 
that as a matter of public policy for the good 
of all, those who voluntarily venture into em- 
ployment alongside of the servants of a rail- 
road company shall have just the same reme- 
dies for injuries happening in the employ- 
ment that these have, and none other. In do- 
ing this no fundamental right of the person 
thus voluntarily venturing is cut off or struck 
down. The liability of the company for the 
acts or omission of others, though they be serv- 
ants, is only an offspring of the law. The 
negligence which injuries is not theirs in fact, 
but is so only by imputation of law. The law 
which thus imputes it to the company for 
reason of public policy can remove the im- 
putation from the master and let it remain 
with the servant whose negligence causes the 
injury.” 

The Supreme Court of the United States, 
in Martin v. Pittsburg & L. E. R. Co. 203 U. S. 
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284, 51 L. ed. 184, 27 Sup. Ct. Rep. 100, 8 A. & 
E. Ann. Cas. 87, had before it the same statute, 
and sustained it, saying: “If it be contended 
that the plaintiff in error could have recovered 
but for the statute, it does not follow that 
the legislature of Pennsylvania, in preventing 
a recovery, took away a vested right or a right 
of property. As the accident from which the 
cause of action is asserted to have arisen oc- 
curred long after the passage of the statute, 
it is difficult to grasp the contention that the 
statute deprived the plaintiff in error of the 
rights just stated. Such a contention in rea- 
son must rest upon the proposition that the 
state of Pennsylvania was without power to 
legislate on the subject,—a proposition which 
we have adversely disposed of. This must be, 
since it would clearly follow that if the argu- 
ment relied upon were maintained, that the 
state would be without power on the subject. 
For it cannot be said that the state had au- 
thority in the premises if that authority did 
not even extend to prescribing a rule which 
would be applicable to conditions wholly aris- 
ing in the future.” 

A right of action of a third person against 
a master for negligence of his servant was a 
common-law right of action. Middleton v. 
Fowler, 1 Salk. 282; Blackstone’s Com. 431; 
Gray v. Portland Bank, 3 Mass. 364, 3 Am. 
Dec. 156; Harlow v. Humiston, 6 Cow. 189. 

Judge Cooley, in his work on Constitutional 
Limitations, pages 438 et seq., says: “Vested 
rights cannot be taken away by legislative en- 
actments, but a right cannot be considered a 
vested right unless it is something more than 
such a mere expectation as may be based upon 
the anticipated continuance of the present gen- 
eral laws. The legislature may change such 
general laws constitutionally except as to a 
right of interest that may have already ac- 
crued or become perfected. . . . In or- 
ganized society every man holds all he pos- 
sesses, and looks forward to all he hopes for 
through the aid and under the protection of 
the laws; but as changes of circumstances and 
of public opinion, as well as other reasons af- 
fecting the public policy, are all the while call- 
ing for changes in the laws, and as these 
changes must influence more or less the value 
and stability of private relations and strengthen 
or destroy well-founded hopes, and as the 
power to make very many of them could not 
be disputed without denying the right of the 
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political community to prosper and advance, it 
is obvious that many rights,. privileges, and 
exemptions that usually pertain to ownership 
under a particular state of law, and many rea- 
sonable expectations, cannot be regarded as 
vested rights in any sense.” 

The Supreme Court of the United States in 
Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77, 
said: “But a mere common-law regulation of 
trade or business may be changed by statute. 
A person has no property, no vested interest, 
in any rule of the common law. That is only 
one of the forms of municipal law, and is no 
more sacred than any other rights of property 
which has been created by the common law 
cannot be taken away without due process; but 
the law itself, as a rule of conduct, may be 
changed at the will or even at the whim of 
the legislature, unless prevented by constitu- 
tion limitations. Indeed the great office of 
statutes is to remedy defects in the common 
law as they are developed, and to adapt it to 
changes of time and circumstances.” 

Applied to the relation of master and serv- 
ant in Vindicator Consol. Gold. Min. Co. v. 
Firstbrook, 36 Colo. 498, 86 Pac. 313, 10 A. & 
E. Ann. Cas. 1108. 

In the Ives Case, 68 Misc. 643, 124 N. Y. 
Supp. 920, the court said: “The legislature 
may alter or repeal the common law. It may 
create new offenses, enlarge the scope of civil 
remedies, and fasten the responsibility for in- 
juries upon persons against whom the common 
law gives no remedy,” the language being a 
Se from the decision of the court of 

als in the Berthold Case. 

ome of the states have in their Constitu- 
tions, in substance, the provisions of Magna 
Charta: “Every man shall have a remedy for 
injury | done him in person, property, or repu- 
tation.” Nevertheless, the principle last above 
stated has been sustained in states having such 
a constitutional provision. Instances are: 
Templeton v. Linn County, 22 Or. 313, 51 
L.R.A. 730, 29 Pac. 795, in which the Supreme 
Court of Oregon said: “The words ‘and every 
man shall have a remedy by due process of 
law for injury done him in person, property, 
or reputation,’ are claimed to operate as a 
guaranty in favor of all persons who might 
be injured by a county’s neglect, that the legis- 
lature should never so change the statute as 
to destroy the liability of such county. In 
other words the Constitution found a certain 
liability created by statute resting upon the 
several counties, and tied the hands of the 
legislature, so that such liability should endure 
as long as the Constitution shall remain in 
force. As a proposition of constitutional law, 
this contention seems startling, and, although 
the Constitution of many of the states of this 
Union contain substantially the same provision 
as § 10, supra, no judicial authority was cited 
upon the argument in support of it, and I 
think it may be safely assumed that none 
exists. At the time of the repeal 
the plaintiff had no cause of action against 
Linn county, and her sole cause of complaint 
is that the repeal of the statute before the 
injury cut off a cause of action which she 
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would have otherwise had against the county. 

Vested rights are placed under con- 
stitutional protection, and cannot be destroyed 
by legislation. Not so with those expectancies 
and possibilities | in which the party has no 
present interest.” 

al v. Galveston, 41 Tex. Civ. App. 63, 
90 S. W. 505, in which the court said: “The 
citizen has no property right in a rule of law, 
and, while rights may accrue to him under the 
operation of a legal rule, which become vested 
and cannot be taken away from him by the 
change of the rule, he cannot be heard to com- 
plain if, before such property rights become 
vested, the rule is so changed that no rights 
can accrue thereunder. 

Sawyer v. El Paso & N. E. R. Co. 49 Tex. 
Civ. App. 106, 108 S. W. 718, involving the con- 
stitutionality of a statute providing that no 
action would be brought for personal injuries 
unless a certain kind of affidavit was served 
within ninety days, the court saying: “Con- 
ceding that a cause of action for personal in- 
juries is property the cause of action, i. e., the 
property must exist before one can be de- 
prived of it at all. A statute which abrogates 
a cause of action for personal injury before 
such cause of action has arisen or before the 
jury occurs, or requires certain things to be 
done by the injured party as conditions pre- 
cedent to a cause of action, does not deprive 
the injured party of his property without due 
process of law. . In other words, the 
legislature may create a right of action which 
never existed before, or abolish one that had 
before existed, if in doing so it does not affect 
rights which vested prior thereto. A party in- 
jured after the legislature has taken away the 
right of action for personal injuries can no 
more complain of it than a party against whom 
a right of action is given for an injury result- 
ing in death can of such a legislative enact- 
ment. For the one party is no more injurious- 
ly affected by such legislation than the other. 
In the one case, what was before actionable 
ceases to be so; in the other, what was not 
before actionable becomes so.” 


The New York Compensation Act. 


The opinion of Justice Pound in the case 
of Ives v. Southern Buffalo R. Co. was re- 
versed on March 24th, 1911, 201 N. Y. 271, 
— L.RA.(N.S.) —, 94 N. E. 431, by the 
appellate court of New York state, on the 
grounds that the New York compensation act 
took property of the employer without the due 
process of law. The court said: “In order to 
sustain legislation under the police power the 
courts must be able to see that its operation 
energies of the citizen may flow, or legislative 
or evil, or to preserve public health, morals, 
safety, and welfare. If it discloses no such 
purpose, but is clearly calculated to invade the 
liberty and property of private citizens, it is 
plainly the duty of the courts to declare it 
invalid, for legislative assumption of the right 
to direct the channel into which the private 
energies of the citizen may flow, or legislative 
attempt to abridge or hamper the right of the 
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citizen to pursue, unmolested and without rea- 
sonable regulation, any lawful calling or avoca- 
tion which he may choose, has always been 
condemned under our form of government. 

“It does nothing to conserve the health, 
safety, or morals of the employees, and it im- 
poses upon the employer no new or affirmative 
duties or responsibilities in the conduct of his 
business. Its sole purpose is to make him liable 
for injuries, which may be sustained wholly 
without his fault, and solely through the fault 
of the employee, except where the latter fault 
is such as to constitute serious and wilful mis- 
conduct. Under this law, the most thoughtful 
and careful employer, who has neglected no 
duty, and whose workshop is equipped with 
every possible appliance that may make for the 
safety, health, and morals of his employees, is 
liable in damages to any employee who hap- 
pens to sustain injury through an accident 
which no human being can foresee or prevent, 
or which, if preventable at all, can only be 
prevented by the reasonable care of the em- 
ployee himself.” 

It would seem to me that the opinion of the 
appellate court of New York is well taken. 

The New York compensation act, which re- 
moves the common-law defenses, thus multi- 
plying the liability, especially burdensome to 
small employers, and also giving the injured 
workmen the choice of taking under the com- 
pensation act or to sue at law, imposes a double 
liability upon all employers covered by the act 
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and therefore bad for the reasons given by the 
court. 

That is not the case where you have an ob- 
ligatory industrial insurance plan. The fund 
is created by infinitesimal contributions from 
employers (and employees) covered by the act. 
The employer’s payment of the premiums dis- 
charges him from an action at law. The facts, 
as shown in the first part of this paper, bring 
such an act within the exercise of the police 
power of the state, and so long as the com- 
pensation is reasonable, the creation of the 
fund by levying on all employers covered by 
the act, premiums based upon the hazard of the 
various employments, and payment of com- 
pensation from the fund thus created, brings 
the act within the exercise of the police power 
of the state and principles laid down in the 
case of Noble State Bank v. Haskell, 22 Okla. 
48, 97 Pac. 590, in the sheep-dog law case 
(Holst v. Roe, 39 Ohio St. 340, 48 Am. Rep. 
459), and the law which creates a fund for the 
foundation and maintenance of an asylum for 
inebriates (State v. Cassidy, 22 Minn. 312, 21 
Am. Rep. 765). 

Furthermore, obligatory industrial insurance 
is justified alone on the principle laid down by 
the Supreme Court of the United States in 
sustaining the income tax on corporations, re- 
garding the premiums as a franchise tax paid 
for the privileges of doing business in the 
employments specified by the act. 


THE END 





As Earth’s high councils meet in splendid halls, 
To higher build the fabrics of their laws, 
Each statute, framed in truth and righteousness, 


Has Sinai’s Code for deep foundation stones 
And bears upon its crest the Golden Rule. 
—DMr. H. N. Atkinson, of Houston, 


Texas, in “ Judea.” 
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Game Law Legislation in 1911 


COMPREHENSIVE summary of 

the game laws of the United States 

and Canada, including those enacted dur- 

ing the present year, is set forth in Farm- 

ers’ Bulletin 470, United States Depart- 

ment of Agriculture, issued by Secre- 
tary Wilson. 

The bulletin states that the game leg- 
islation of 1911, while it exceeded in vol- 
ume that of any previous year, was rath- 
er directed to changes in the warden serv- 
ice, control of the license funds, and cur- 
tailment of the bag limits, than to modi- 
fying seasons. Regular sessions were 
held in all the states but seven, and laws 
affecting the protection of game were 
passed in all except Nevada.’ In Can- 
ada game laws were passed by Mani- 
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toba, New Brunswick, Newfoundland, 
Ontario, and Quebec; several orders in 
council were issued by British Colum- 
bia and Ontario, and one regulation by 
the surveyor general in New Brunswick. 
aa total number of new laws was about 

Notable modifications were made in 
enforcement provisions. Five states— 
Delaware, New York, North Dakota, 
Oregon, and Wyoming—reorganized 
their warden systems, while nine others 
increased the warden force or otherwise 
strengthened it. Important, also, was the 
action of California under the constitu- 
tional amendment adopted in 1902, in 
dividing the state into six fish and game 
districts and providing separate seasons 
for each. A decided step forward was 
made in the creation of state game pre- 
serves. Manitoba established four, Mon- 
tana three, North Dakota two, and Idaho, 
Washington, and Newfoundland one 
each, while Massachusetts, Oregon, and 
Pennsylvania arranged for the creation 
of future preserves without necessity for 
further legislative action. 

The difficulties arising from unregu- 
lated control of the large funds derived 
from sale of licenses were reflected in 
the action of several states in diverting 
the whole or part of such funds to the 
state revenue fund, and making appro- 
priations for game protection. In Illi- 
nois ® and Wisconsin the whole fund was 
thus diverted; in Missouri $30,000 was 
transferred to the general fund, and in 
Wyoming certain expenses of game pro- 
tection were made chargeable directly to 
the general fund. 

Measures looking to the increase of 
game by propagation or purchase were 
adopted by Massachusetts, New Jersey, 
Indiana and Wyoming, and the wisdom 
of permitting the possession and disposal 
of game reared in private preserves un- 


der suitable regulations was recognized 


1The laws of Arkansas, Georgia, Pennsyl- 
vania, Alberta, and Prince Edward Island have 
not been examined. 

2The attorney general of Illinois rendered 
an opinion that the law establishing a game 
fund was unconstitutional. 


265 





264 


by legislation in California, Maine, Mas- 
sachusetts, Michigan, Missouri, New Jer- 
sey, and Wisconsin. In this connection 
it is of interest to note that North Caro- 
lina, one of the few remaining states al- 
lowing the export of live quail for re- 
stocking purposes, passed a law cutting 
off this privilege. The marketing of dead 
game was still further restricted through 
the adoption by New York of a meas- 
ure closing its markets to all but a few 
foreign species and game raised in cap- 
tivity,—the most important step taken in 
this direction since Missouri by similar 
laws passed in 1905 and 1909 closed the 
markets of St. Louis and Kansas City. 

Among the items of less general in- 
terest were the passage of doe laws in 
Vermont and Washington, the renewal 
of protection of antelope in Arizona by 
a Federal act, the absolute protection 
given all big game except deer in South 
Dakota, provision for the codification of 
the New York game law in January, 
1912 (by a provision in the conservation 
act), the cutting off of sale of quail and 
robins in Tennessee, and the opening of 
a prairie chicken season in Illinois for 
the first time since 1903. 

Among the novel features of the year’s 
legislation were prohibition of the use 
of dogs wearing bells or other noise-pro- 
ducing devices in wild-fowl shooting in 
Delaware, of automobiles in duck hunt- 
ing in North Dakota, and of guinea pigs 
in hunting rabbits in Michigan; the es- 
tablishment by Michigan of a twenty- 
five-day deer license with a forty-five- 
day season; the disbarment of claims for 
damage to crops by deer by owners of 
lands posted against deer hunting in Ver- 
mont; the provision by Missouri that the 
appropriations for game _ protection 
should not be disbursed by the present 
state game commissioner (a legislative 
act promptly declared unconstitutional 
by the supreme court of the state) ; and 
a measure by Maine authorizing the ex- 
port of game for advertising purposes. 

There was little retrograde legislation ; 
the abolition of the resident license in 
West Virginia, of the alien license in 
Vermont, and of all hunting licenses, and 
with them all means of supporting the 
warden service, in Delaware, partial 
opening up of spring shooting of shore 
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birds in California, removal of absolute 
protection from deer in several counties 
of Michigan (probably unintentional), 
and repeal of the doe law in South Caro- 
lina,—were the most important acts op- 
posed to the interests of the preservation 
of game. In this connection mention 
might also be made of the action of 
New Hampshire in prohibiting all scien- 
tific collecting of birds in the state. 


Protection of the Birds 


THE governor of Virginia has asked 

the people of the Old Dominion to 
observe May 5th, the birthday of John 
James Audubon, as Bird Day. This idea 
is worthy of commendation and imita- 
tion. It would be well to have one day 
dedicated to the little feathered friends 
of man,—although every day should be 
Bird Day to every person of humane im- 
pulses who loves wild life and Nature 
as God made it. 

The wanton destruction of birds which 
has been permitted in the past has de- 
prived the American farmer of the serv- 
ices of thousands of the natural guar- 
dians of his crops, which have been rav- 
aged by insects to the extent of some 
millions of dollars a year. 

One reason for the widespread slaugh- 
ter of birds of attractive plumage was 
the enormous demand by milliners for 
wings and plumes. Many feathered hats 
were symbols of cruelty and extermina- 
tion. This cruel and senseless practice 
flourished at the expense of bird life, of 
fruitful fields, and bounteous crops. It 
is being condemned by an increasing 
number of statutes. New Jersey has re- 
cently passed a plumage law, which went 
into effect August Ist, and which is iden- 
tical with the drastic measure adopted by 
New York in 1910. 

A circuit court judge, sitting in Camp- 
bellsville, Kentucky, recently directed the 
attention of the grand jury to the import- 
ance of enforcing the laws for the pro- 
tection of birds. He showed the value 
that the birds were to agricultural in- 
terests, and how much harm their ruth- 
less destruction has brought about. 

The courts have an opportunity to do 
an immense amount of good in this way. 
The trouble about the curse of bird 
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slaughter does not lie in the weakness of 
the law, but that few persons think it 
worth while to enforce the law. The 
same indifference and tolerance make the 
body of our game laws practically null 
and void. 


Saving the Fur Seals 


wT HE treaty negotiated between the 

United States, England, and Japan 
for the protection of the fur seals by 
prohibiting pelagic sealing,” remarks the 
Atlanta Constitution, “is both timely and 
humane. 

“A few years more, and the fur seals 
would have gone the way of the buffalo 
of the western plains. Within a period 
of only a few years, 30,000,000 of fur 
seals have been killed, according to the 
estimates of experts. And the most la- 
mentable part of the destruction is that 
only a part of the seals wantonly shot in 
the open sea were recovered and their 
pelts used. The majority of the victims, 
bulls and cows, sank in deep water. 

“Hereafter it will be unlawful to kill 
any seals except on shore, where the fe- 
males and the young can be discovered 
and protected. Moreover, the killing will 
be under the direct control of the three 
governments to the treaties, rather than 
left to the whims of individual game 
butchers. A beneficent and humane pur- 
pose is to be accomplished by the treaty 
in question, and its terms should be rigid- 
ly enforced. The wanton destruction of 
the comparatively few seal remaining 
from the great herds that formerly made 
their home on the Pribiloff Islands and 
the other islands of the Pacific should 
be stopped.” 


The Des Moines Settlement 


HE sudden termination of the Des 

Moines street car strike by virtue of 
the injunction issued by Judge Lawrence 
De Graff, of the district court, attracted 
wide-spread attention. The writ of in- 
junction, which was granted without no- 
tice, commanded the railway company to 
reinstate an employee whose discharge 
had caused the strike, and to resume the 
operation of its cars, and ordered the 
striking members of the employees’ as- 
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sociation to resume work for the com- 
pany. 

In this case there was a contract be- 
tween the company and an organization 
of its employees to submit any differences 
to arbitration before proceeding to ex- 
tremes. So far as the injunctive relief 
sought was based upon the enforcement 
of the terms of a contract, it was a com- 
mon exercise of equity jurisdiction. A 
notable feature seems to be the consider- 
ation accorded the fact that the public 
would suffer most by the violation of 
the contract, and was entitled to have 
its terms rigidly observed. The public 
interest in labor controversies is the one 
that is usually overlooked. 

The validity of the injunction order 
is questioned by the railway company on 
obvious constitutional grounds. Mr. N. 
T. Guernsey, of counsel for the com- 
pany, in speaking of the effect of the de- 
cision, is quoted in the press as stating : 
“i this order stands, it means that a 
public service corporation having a con- 
tract with a labor union has a right to 
go into court and secure a mandatory in- 
junction prohibiting the union from strik- 
ing, and requiring it, in case a strike has 
been called, to rescind the order calling 
the strike. It is obvious that, if this is 
the law, a way has been pointed out for 
handling labor difficulties more economic- 
al and efficient than any plan yet sug- 
gested.” 

It is evident that in the sphere cov- 
ered by contracts of public service corpo- 
rations with trade unions, the injunction 
order goes a long way towards compul- 
sory arbitrary. If Judge De Graff has 
discovered a legal and orderly method 
of doing justice between employer and 
employee, and at the same time protect- 
ing the public from inconvenience and 
riot, he has signally aided in the solu- 
tion of one of our most menacing prob- 
lems. 


Wireless Telegraph Decision 


UDGE Walter Bordwell, of Los Ange- 
les, recently dismissed an indictment 
charging the defendant with publishing 
the contents of a wireless message. 
Judge Bordwell held that there was 
no element of wire-tapping involved in a 
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privately owned wireless apparatus tak- 
ing or intercepting a wireless message 
not addressed to it when sent by the 
United Wireless Telegraph Company, 
and that the disclosure of such a mes- 
sage was not prohibited by law. 

The judge bases his opinion largely 
upon the ground that the statute under 
which the indictment was found, refers 
only to disclosures by employees or repre- 
sentatives of the telegraph company 
charged with the transmission of the mes- 
sage, who are bound by the obligations 
of fidelity to the company not to disclose 
the contents of telegraphic communica- 
tions. 

The court held that the law did not 
apply to persons not connected with the 
telegraph company, who had lawfully ac- 
quired knowledge of the contents of a 
telegram. In this connection, the court 
considered that the owner of any wireless 
station is within his rights when he re- 
ceives the contents of a wireless message, 
although not addressed to him, and that, 
being lawfully in possession of the con- 
tents of such a message, he can dis- 
close the same without violating any law. 

Judge Bordwell pointed out that there 
are other provisions of the law that pro- 
hibit the disclosure by outsiders of the 
contents of telegraph messages, but that 
these are confined to cases where the 
knowledge of such contents has been ob- 
tained fraudulently or clandestinely or 
by unlawful intrusion upon the property 
of the telegraph company, and have no 
application to one who acquires knowl- 
edge of the contents of a message inno- 
cently and lawfully, without violating the 
rights of anyone. 


The American Bar Association 


THE recent meeting of the American 
Bar Association was a notable gath- 
ering. It brought together, from all 
parts of the country, our ablest jurists, 
and the sessions were replete with inter- 
est. No convention of the year can boast 
the presence of so many men of high 
reputation, profound learning, and broad 
scholarship. We regret that we are un- 
able at this time to make more than a 
brief reference to some of the important 
subjects considered. 
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The opening address by President Ed- 
gar H. Farrar, of New Orleans, dealt 
cleverly and fearlessly with vital issues. 
The question of the recall of judges was 
briefly touched upon. It was con- 
demned on the ground that it was 
uncalled for by existing conditions 
and unnecessary, since there were al- 
ready methods provided for dealing with 
a judiciary that was unfaithful or cor- 
rupt, while the possible, if not the prob- 
able, result would be to substitute for 
“the liberty which is regulated by law, 
enforced with reason and deliberation, 
the opinions and the passions of the 
mob.” 

But the chief emphasis of the address 
was placed upon our lax corporation 
laws and the evils that have developed 
under them, “the national disgrace” of 
“fictitious and watered stock” that capi- 
talizes its estimates of future earnings; 
the holding companies and “gentlemen’s 
agreements,” that by transparent fictions 
permit the very things which, against 
great odds, the government is fighting 
to check. The cure for such evils, he 
believes, can only be found in the sources 
of them. Concerted action among the 
states, he declared, will end all the trou- 
ble. 

President Taft, in his address, de- 
clared emphatically that there is room 
for improvement in procedure in the 
Federal courts, “and upon us,” he said, 
“falls the burden of initiating reform in 
that respect.” The chief justice, he said, 
has taken that matter in hand, with his 
associates.and the district judges, and 
has called a conference in Washington, 
where they will formulate new rules of 
procedure, and the President declared 
this to be a great step in the direction 
of practical reform. 

“The use of the supreme court in pat- 
ent cases,” he said, “has proved itself 
undesirable. There should be another 
court to consider patent appeals.” 

Reviewing briefly the general arbi- 
tration treaties with Great Britain and 
with France, the President made it plain 
that he did not believe that the objec- 
tions made to the treaties were valid. 

Former Justice Henry B. Brown, of 
the United States Supreme Court, in his 
address on “The New Federal Judicial 
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Code,” bitterly opposed the recall of 
judges. “The very idea that a judge 
could be compelled to descend from his 
bench and vindicate his right to retain 
his seat by an appeal to the public is the 
last recourse of political folly,” he said. 
“The practice of allowing the people 
themselves to choose their own officers 
has been the origin of most of our woes. 
But now the current of modern legisla- 
tion is moving in two quite different 
directions. The one is to give the peo- 
ple a more direct and immediate voice 
in the election of their lawmaking repre- 
sentatives; the other a restriction of the 
power of the people to choose their leg- 
islative officers by popular vote.” 

A protest against “further experi- 
ments in drastic legislation against busi- 
ness interests” was voiced by William 
B. Hornblower, of New York, in an 
address on “Anti-trust Legislation and 
Litigation.” Mr. Hornblower made 
some sharp comments on the Sherman 
anti-trust law and the public attitude 
toward large corporations. Its penal 
provisions he regarded as unwise and 
unjust, and its civil remedies as ade- 


quate under the Supreme Court inter- 


pretation. Control of corporations by 
executive edict he regarded as repug- 
nant to American traditions and princi- 
ples, and the regulation of prices 
through a commission an appalling sug- 
gestion. 

One of the interesting actions of the 
general session was the refusal to con- 
demn the so-called “third degree” in 
criminal investigations. It was the opin- 
ion of the committee that the alleged 
evil was local and that the remedy should 
be local. 

The association also sustained a com- 
mittee which reported against a resolu- 
tion offered by Governor Baldwin, of 
Connecticut, proposing a detailed regu- 
lation of interstate commerce by air- 
ships. 

Another committee, which reported 
adversely upon a resolution favoring an 
increase in salaries of the judges of 
Federal courts, was overruled, and the 
President of the association was author- 
ized to appoint a committee to formu- 
late and propose to Congress legislation 
providing for such increase. 


267 


The following officers were chosen for 
the ensuing year: President, Stephen 
S. Gregory, of Chicago; Treasurer, 
Frederick E. Wadhams, of Albany; 
Secretary, George Whitelock, of Balti- 
more; Assistant Secretary, W. Thomas 
Kemp, of Baltimore. Sketches and por- 
traits of these officers will appear in the 
next number of CASE AND COMMENT. 


Governor Burke’s Views on Com- 
pulsory Compensation 


N an address delivered before the Iowa 
Bar Association, Governor Burke, of 
North Dakota, clearly shows the gross 
inadequacy to meet the present conditions 
in the industrial world, of the rules of 
the law of master and servant formu- 
lated at a time when, “‘on account of the 
personal contract between the employer 
and employee, there was a bond of sym- 
pathy existing between them that brought 
forth the employee’s best efforts for the 
success of his employer, and the employ- 
er in return naturally exercised the same 
care for the protection and life of his 
servant that he did for himself.” He 
reviews at some length the various at- 
tempts which have been made to lessen 
the great hardships which the old law 
imposed upon the servant under the new 
conditions. The fact that of the annual 
premiums of $26,500,000 paid by employ- 
ers to casualty companies for employers’ 
liability insurance, about $9,000,000 only 
is paid to injured employees, is suffi- 
cient to show that such insurance merely 
adds to the burden. A large portion of 
the address is devoted to a review of 
the Ives Case, in which the New York 
court of appeals decided that a statute 
making the master liable in certain dan- 
gerous employments, regardless of neg- 
ligence upon his part, was in violation of 
the due process of law guaranteed by the 
Constitution, and takes issue with some 
of the arguments used by the court. To 
his mind an employee in the dangerous 
employments included in the statute 
might well be considered in the same 
light as are seamen, to whom special 
privileges have been granted by the grad- 
ual growth of the maritime law. The 
underlying principle of the decision, that 
the Constitution does not permit the leg- 
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islature to enact legislation making a per- 
son liable in damages when he has 
omitted no legal duty, would, in Gover- 
nor Burke’s opinion, also render uncon- 
stitutional all the legislation making rail- 
road companies absolutely liable for fires 
started by the use of locomotives, which 
legislation, however, has been uniformly 
held constitutional. Although it has been 
claimed that compulsory contribution of 
both employer and employee to a fund 
having for its object compensation for 
industrial accidents can be sustained as 
a taxing measure, the distinguished writ- 
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er does not see how an employer who 
cannot be made wholly liable can be made 
partially liable, and does not see how the 
compulsory insurance plan can be suc- 
cessful in the face of the Ives decision, 
although that system is much in vogue 
in Europe. Governor Burke closes his 
extremely interesting and carefully pre- 
pared article in an optimistic vein, and 
with the hope that the employer and em- 
ployee can in some way be brought closer 
together, “as they were when the em- 
ployer and the employee worked side by 
side as friends and coworkers.” 


The Washington Industrial 


[Insurance Act 


The Washington act (chapter 74, Session 
Laws 1911, state of Washington) embodies on 
an elaborate scale the principle of compul- 
sory state insurance. 

The act then enumerates the extrahazard- 
ous employments, such as factories, mills, 
workshops, foundries, blast furnaces, smelt- 
ers, logging, lumbering, railroads, etc., etc. 

The different extrahazardous employments, 
as enumerated, must pay into the state treas- 
ury, into what is known as the “accident fund” 
a sum amounting to a certain percentage of 
their total pay roll, the percentage varying 
from 14 to 10 per cent. 

The first payment is a quarterly one, esti- 
mated upon the October, November, and De- 
cember pay roll of 1911. 

The act divides or segregates the indus- 
tries or employments into forty-seven different 
classes, and it is specifically provided that 
each class shall meet and be liable for the 
accidents occurring in that class alone. 

The act only embraces workmen in extra- 
hazardous employment, but it is provided that 
employees engaged in nonhazardous work may 
elect to adopt the provisions of the act, and 
in case of such elective adoption the em- 
ployer only has to pay a very small contri- 
bution to the accident fund, covering the pay 
roll of such nonhazardous employees. 

In case of death $4,000 is the maximum 
compensation, and this is to be paid in a 
lump sum only in the discretion of the com- 


mission; otherwise there shall be a monthly 
payment not to exceed $20 to the widow and 
$15 to the children. The payment to the 
widow continues until her death, and that to 
the children continuing until they arrive at 
the age of sixteen years. 

Permanent total disability is defined and 
monthly payments provided for under a com- 
prehensive schedule. 

Permanent partial disability is also pro- 
vided for, and the maximum amount that 
shall be paid in case of permanent partial 
disability is $1,500. 

The act penalizes defaulting employers who 
fail or refuse to make their payments under 
the law to the accident fund, by providing, 
first, that the amount to be paid shall be 
collected by the state; and, second, that if 
any injury occurs to any of the workmen dur- 
ing the period of any default in payment of 
any premium required by law, the default- 
ing employer shall not be permitted to in- 
voke the defenses of “fellow servant” or “as- 
sumption of risk,” and the doctrine of “com- 
parative negligence” shall obtain. 

The act proceeds to provide for medical ex- 
aminations, notice of accidents, inspection of 
employers’ books, penalty for misrepresenta- 
tion as to pay roll, etc., etc. 

The act creates an industrial insurance com- 
mission of three members, who are charged 
with its administration. 








“The judges in the several courts of justice are the depositaries of the laws, the living oracles.”—Blackstone. 


Boycott — refusal to handle nonunion 
material. The loss by a brickmaker of 
the sale of brick for a building, because 
of a statement by a member of a labor 
union that union laborers would not 
handle them, is held in the Arkansas case 
of Meier v. Speer, 132 S. W. 988, to give 
him no right of action against the offi- 
cers of the union for the resulting loss. 
As shown by the note which accompanies 
this case in 32 L.R.A.(N.S.) 792, and 
which is supplemental to an earlier note 
in 12 L.R.A.(N.S.) 643, the courts are 
not in harmony as to the right of a labor 
union to require its members not to 
handle the product of one deemed unfair. 


Carrier — automatic fare collectors — 
duty of passenger to use. That a_ street 
railway company may require persons to 
insert the coin representing their fare 
into an automatic collector brought to 
them by the conductor, where it offers to 
furnish them with the proper coin in ex- 
change for the money with which they 
may be provided, is held in the Rhode 
Island case of Martin v. Rhode Island Co. 
— R.I.—, 78 Atl. 548, 32 L.R.A.(N.S.) 
695. This question seems to have been 
considered by the courts in but one prior 
case, which held that a railroad com- 
pany might require passengers to place 
their fare in a box if not too inconven- 
ient or dangerous. 


Carrier — provision for crossing tracks — 
invitee. The mere fact that a railroad 
company which provides a subway for 
passengers to pass from one side of its 
tracks to the other, with signs directing 
them to it, does not enforce its order 
not to let them cross over standing trains, 
because it is impossible to distinguish be- 
tween those wishing to embark on such 
trains and those wishing to cross the 
tracks, is held in Hillman v. Boston Elev. 


R. Co. 207 Mass. 478, 93 N. E. 653, ac- 
companied by note in 32 L.R.A.(N.S.) 
198, not to amount to an invitation to 
them to cross the train, within the rule 
governing the care which is due to 
invitees. 

There are very few cases which ex- 
pressly involve the question of the duty 
of a carrier to take active measures to 
prevent a passenger from going into a 
dangerous place, as distinguished from 
the question of the negligence of the car- 
rier in allowing the place to become dan- 
gerous. The situation presented in the 
foregoing case is anomalous, for the rea- 
son that it was perfectly proper to make 
use of the platforms of elevated trains for 
the purposes of getting on and off such 
trains, but that it seemed improper to use 
them for the purpose of passing from one 
platform to another, and that in this sit- 
uation it was well-nigh impossible for the 
carrier’s servants to determine who were 
seeking to make the first use of such 
platform, and who were seeking to make 
the second use thereof. This largely ac- 
counts for the conclusion that the failure 
of the carrier to prevent a violation of 
its rules did not amount to an implied 
invitation to violate them. 


Charity — unsafe property — negligence 
— liability. It has been repeatedly laid 
down as a general rule that a purely 
charitable institution, supported by funds 
furnished by private and public charity, 
cannot be made liable in damages for the 
negligent acts of its servants. 

In several jurisdictions, however, the 
immunity of charitable corporations for 
the torts of their trustees or servants has 
been made dependent on the relation the 
plaintiff bore to the corporation. In these 
it is said that, while one who is the 
beneficiary of the bounty of a charitable 
institution may not hold it liable for per- 
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sonal injuries, a person not the recipient 
of its favor at the time of his injury may 
recover. So, in Hordern v. Salvation 
Army, 199 N. Y. 233, 92 N. E. 626, 
annotated with recent cases in 32 L.R.A. 
(N.S.) 62, it is held that a religious or 
charitable corporation is not immune 
from liability for injuries to persons com- 
ing upon its property to perform services 
for it, because of the unsafe condition 
of the premises due to the negligence 
of its servants. 

The earlier cases passing upon the 
liability of charitable institutions for 
personal injuries are collated and fully 
discussed in notes in 7 L.R.A.(N.S.) 
481, 10 L.R.A.(N.S.) 74, and 22 L.R.A. 
(N.S.) 486. 


Criminal law — insanity — abolishing 
defense. An apparently novel question 
was presented in the Washington case of 
State v. Strasburg, 110 Pac. 1020, 32 
L.R.A.(N.S.) 1216, holding that an at- 
tempt to deprive one accused of crime of 
the defense of insanity is ineffectual un- 
der constitutional provisions guarantee- 
ing due process of law and trial by jury. 


Dower — release — setting aside instru- 
ment — effect. That a release of dower 
cannot be enforced after the instrument 
embodying it, which was given to se- 
cure the debt of the husband alone, has 
been set aside in a bankruptcy proceed- 
ing against him, as a voidable preference 
under the bankruptcy act, is held in Re 
Lingafelter, 104 C. C. A. 38, 181 Fed. 
24. 

One conclusion to be drawn from the 
cases which are collated in the note ac- 
companying this decision in 32 L.R.A. 
(N.S.) 103, is that, as between the wife 
and the creditors who have avoided the 
conveyance, the former is entitled to 
claim the dower right, and the latter are 
not. It seems also safe to say that, as 
against the grantee, the wife is not en- 
titled to avoid the conveyance upon the 
ground that it is fraudulent as to credit- 
ors, where the creditors themselves 
have not attacked it. The conclusion 
may also be drawn from the cases, 
that where the creditors have avoided 
the conveyance, and the contest as to the 
dower right is being waged between the 
wife and the grantee, the latter is en- 
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titled to the dower right if he is also en- 
titled to any part of the principal es- 
tate to which the dower right can at- 
tach; but that he is not entitled to claim 
the dower right where the creditors ex- 
haust the principal estate, and there is 
nothing left to which the dower can at- 
tach, or, in other words, where he mere- 
ly claims the naked dower right. 


Elevator — liability of contractor — li- 
ability of owner. That the owner of a 
building the floors of which are leased to 
different tenants cannot relieve himself 
from responsibility to employees of the 
tenants for the unsafe operation of the 
elevator by letting such operation to an 
independent contractor is held in Sciolaro 
v. Asch, 198 N. Y. 77, 91 N. E. 263, an- 
notated in 32 L.R.A.(N.S.) 945. The 
scant authority existing upon the ques- 
tion is in accord with this decision. 


Eminent domain — railroad track — 
lateral support. A railroad company, au- 
thorized by § 13 of the general railroad 
law (P. L. 1903, p. 652) to condemn 
lands required for its right of way, hav- 
ing taken proceedings under the emi- 
nent domain act of 1900 (P. L. p. 79), 
the condemnation is held in the New 
Jersey case of Manning v. New Jersey 
Short Line R. Co. — N. J. —, 78 Atl. 
200, annotated in 32 L.R.A.(N.S.) 155, 
to carry with it every right necessary 
to enable the company to use the land 
for the special purposes of a railroad, 
including the right to lay as many tracks 
and as near the line of its right of way 
as the overhang of its engines and cars 
will admit, and to run over its tracks 
rolling stock, passengers, baggage, and 
freight of any weight and at any speed 
practicable in the operation of a rail- 
road according to present or future law- 
ful methods, and all this weight must be 
supported laterally by the remaining 
land. 

It is well settled that the conveyance 
of land for a railroad right of way car- 
ries the right of lateral support; at least, 
in the absence of a reservation of the 
right to interfere therewith. And in the 
United States it may not be doubted but 
that such a reservation would be held 
void, as being against public policy. In 
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England, however, the owner of the fee 
is allowed to interfere even with the bal- 
last and surface soil, provided the rail- 
‘vay company does not compensate him 
for underlying minerals. In other re- 
spects the early English law on the sub- 
ject is in accord with the decisions of the 
American courts, but the later English 
cases are dependent entirely upon the 
construction of certain statutes regulat- 
ing the matter, and are of little value as 
authority in cases not construing such 
statutes. 


Evidence — conditions before and after 
accident. The rule seems to be that evi- 
dence of prior conditions will be admis- 
sible, where it directly relates to the in- 
strumentality in question, and is not too 
remote in point of time, and is not pro- 
hibited by the rules of variance as be- 
tween pleading and proof. Some cases 
reject such proof as bringing in collateral 
issues, and as tending to confuse and 
prejudice the jury and surprise the de- 
fendant. There is reason in excluding 
such evidence when it relates exclusively 
to prior negligence, but it is generally ad- 
missible when applied to an instrumental- 
ity the condition of which is defective, 
and continues so down to the time of the 
accident. 

In Alcott v. Public Service Corp. 78 
N. J. L. 484, 74 Atl. 499, it was held that 
evidence of the condition existing prior 
to the injury was admissible to corrobo- 
rate the evidence of the condition at the 
time of the injury, and also to show no- 
tice. This is in accord with the general 
rule. This decision is accompanied in 32 
L.R.A.(N.S.) 1084, by an exhaustive 
note presenting the case law on the ques- 
tion. 


Executed deed — alteration — effect. 
If, after execution, a deed for land be 
altered by the grantee, or by his privity 
so as to make it describe land not grant- 
ed thereby, its operation as an executed 
contract is held in Waldron v. Waller, 
65 W. Va. 605, 64 S. E. 964, annotated 
in 32 L.R.A.(N.S.) 284, not to be af- 
fected, and the title vested by it is not 
disturbed. The effect of such unau- 
thorized alteration is to deprive the party 
making it of all future benefits of an 
executory nature or obligation which he 
might have derived under the deed. 


Food — oleomargarine — ignorance as 
defense. Ignorance on the part of a 
waiter at a lunch counter that material 
furnished by him as butter is in fact 
oleomargarine is held in the recent Wis- 
consin case of State v. Weleh, — Wis. 
—, 129 N. W. 656, annotated in 32 
L.R.A.(N.S.) 747, not to absolve him 
from liability to punishment under a 
statute providing for punishment of 
anyone who furnishes oleomargarine for 
butter without first informing the cus- 
tomer of the fact. 

The statutes in general which prohibit 
the selling, furnishing, etc., of oleomar- 
garine, do so without reference to the 
intention or knowledge of the offending 
party. Under such statutes it is held, 
in accord with the foregoing decision 
that the want of knowledge on the part 
of the defendant as to the nature of the 
article sold or furnished constitutes no 
defense. 


Foreign judgment — full faith and 
credit — fraud. The requirements of the 
Federal Constitution, that full faith and 
credit shall be given in one state to the 
judgments obtained in another, are held 
in Levin v. Gladstein, 142 N. C. 482, 55 
S. E. 371, not to prevent the courts of the 
former, in which legal and equitable 
rights and remedies are administered in 
one court and in one form of action, from 
permitting an equitable defense against a 
judgment obtained by fraud in the lat- 
ter, where the courts of the state where 
the judgment was rendered would en- 
join its enforcement if obtained by fraud. 
It is further determined that a justice’s 
court has jurisdiction, in an action upon 
a foreign judgment, to permit the inter- 
position of the equitable defense of fraud 
in obtaining it. 

This decision is accompanied in 32 
L.R.A.(N.S.) 905, by a note, in which 
the numerous cases dealing with the 
right to resist a judgment of a sister 
state on the ground of fraud are col- 
lated. An examination of the authori- 
ties leads to the conclusion that the right 
to resist in one state, on the ground of 
fraud, a judgment rendered in another 
state, is no longer disputed, but that only 
frauds of certain kinds are adequate to 
make resistance effective. The frauds 
which hitherto have been recognized as 
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sufficient to impeach judgments of sister 
states have been such as (1) went to the 
jurisdiction (either with respect of the 
subect-matter or of the person) of the 
court to render the questioned judgment; 
or, (2) constituted a fraud upon the law 
of the forum; or, (2) operated to de- 
prive the party against whom the judg- 
ment was rendered of an opportunity to 
defend the suit when he had a meritori- 
ous defense to it. Frauds, no matter how 
gross (forgery and perjury, for ex- 
amples), in the conduct of the litigation, 
or fabrication of the cause of action, 
which the defendant might have met and 
counteracted, are unavailable. 


Injunction — against business competition 
by wife. An unusual question was pre- 
sented in the Michigan case of Root v. 
Root, 130 N. W. 194, annotated in 32 
L.R.A.(N.S.) 837, holding that a man is 
entitled to prevent his wife from entering 
into business competition with him, where 
he is able and willing to support her. 


Injunction — strike — bearing placards. 
The constitutional right of an individual 
freely to express his sentiments upon any 
subject is as much entitled to the protec- 
tion of the court as any other constitu- 
tional right. By the weight of authority, 
however, courts are not impairing or in- 
fringing this right of free speech by 
enjoining publications which are inci- 
dental to or in aid of an unlawful con- 
spiracy to injure the business of another. 
Thus, it is held in M. Steinert & Sons 
Co. v. Tagen, 207 Mass. 394, 93 N. E. 
584, annotated in 32 L.R.A.(N.S.) 1013, 
that an injunction will lie against the 
bearing of a placard through the streets 
announcing the pendency of a strike 
against a business man long after the 
strike has ended by the installation of a 
new set of employees and the old ones 
finding other employment, since the only 
object of it must be to injure the one 
against whom the strike was declared. 


Insurance — padded inventory — effect. 
Most policies of fire insurance contain a 
provision avoiding the policy if the in- 
sured be guilty of false swearing touch- 
ing any matter relating to the insurance. 
The question often arises whether or not 


this provision is to be strictly and literally 
applied so as to prevent recovery when- 
ever false statements are sworn to in 
the proofs of loss, regardless of the cir- 
cumstances under which the same were 
made. It may be laid down as a general 
rule of law, supported by the overwhelm- 
ing weight of authority, that, in order to 
make the false swearing in the proofs 
of loss have this effect, the assured must 
have made them knowingly and wilfully, 
with an intent to deceive the insurer 
concerning some matter material to the 
insurance. 

The case of Alfred Hiller Co. v. In- 
surance Co. of N. A. 125 La. 938, 52 
So. 104, annotated in 32 L.R.A.(N.S.) 
453, holds that the “padding” of an in- 
ventory of merchandise by false entries 
of articles not on hand will work a for- 
feiture of a fire insurance policy, when 
such entries cannot be explained on any 
reasonable theory of honest mistake. 


Intoxicating liquors — retail by manu- 
facturer. It is held in the recent Ne- 
braska case of Re Metz Bros. Brewing 
Co. — Neb. —, 129 N. W. 443, that 
a manufacturer of beer who sells his 
product to unlicensed consumers for 
their use “sells at retail,” within the 
meaning of chapter 82, Nev. Laws 1907. 

The note appended to this case in 32 
L.R.A.(N.S.) 622, discloses that the 
cases lay down four distinct rules for 
determining what, in the absence of ex- 
press statutory definition, constitutes a 
wholesale, as distinguished from a retail, 
sale of liquor. Perhaps the most gen- 
erally accepted rule is that the answer 
depends on the quantity sold, and that to 
retail is to sell in small quantities. Other 
courts have based the distinction upon 
the “usual course of trade” doctrine; 
others have accepted the “original pack- 
age” theory; while still others make the 
purpose of the purchase, that is, whether 
the purchased liquor is for consumption 
or for resale, the criterion. 


Jury — requiring taxpayers. Requiring 
jurors in a criminal case to be taxpayers 
is held in the Washington case of State 
v. McDowell, — Wash. —, 112 Pac. 
521, annotated in 32 L.R.A.(N.S.) 414, 
not to violate the constitutional provision 
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that the right of trial by jury shall re- 
main inviolate. 

The only other case which has con- 
sidered the question takes the opposite 
view of the question. The ground upon 
which it holds that such a statute is un- 
constitutional is that the framers of the 
Constitution used the word “jury” with 
reference to its signification at common 
law, and that the legislature cannot pre- 
scribe different qualifications. 


Larceny — obtaining property in pay- 
ment of debt. One who obtains posses- 
sion of property upon the pretense of 
buying it for cash, at an agreed price, for 
the purpose of the payment of a just debt 
then due by the owner, equal to, or 
greater in amount than, the price of the 
property, is held in the West Virginia 
case of State v. Williams, — W. Va. —, 
69 S. E. 474, not guilty of a statutory 
crime. 

As appears by the note appended to 
this decision in 32 L.R.A.(N.S.) 420, the 
comparatively few cases on this point, 
while conflicting, are to some extent dis- 
tinguishable in the extent to which their 
holdings go, and the weight of authority 
seems to be opposed to the foregoing de- 
‘cision that obtaining property upon the 
pretense of buying it for cash, with the 
real purpose of applying it on a debt, 
does not constitute the statutory crime 
of obtaining property by false pretenses. 
A distinction should be noted between a 
creditor’s inducing one by false pre- 
tenses to pay a debt, knowing that he is 
paying it, in which case he may not be 
defrauded, although induced by false 
pretenses; and inducing him by false 
pretenses to part with property or money 
for some other purpose, with the secret 
intention on the part of the creditor of 
applying it on a debt, in which case it 
would seem that he is in fact defrauded 
of his property, by its fraudulent appli- 
cation to a purpose other than he con- 
templated. 


Municipal corporations — general police 
regulations. Whenever the legislature en- 
acts a general law declaring a state pol- 
icy in regard to the regulation of the 
sale of intoxicating liquors, it is held in 
Mix v. Nez Percé County, 18 Idaho, 695, 


112 Pac. 215, that such law supersedes 
any special charter rights that cities with- 
in the state have been given in regard 
thereto. 

The cases which have heretofore 
passed on the question are collated in 
the note accompanying this decision in 
32 L.R.A.(N.S.) 534, and are agreed 
that upon the adoption of a local option 
law by a popular vote, a municipality 
within the local option district can no 
longer exercise its charter power to li- 
cense or control the liquor traffic. 


Municipal corporation — license to tele- 
phone company — condition — use of 
poles. Requiring a telephone company, 
as a condition to receiving a license to 
place poles on a city street, to permit the 
municipality to use them to carry its fire 
alarm and electric light wires without 
compensation, is held in Postal Teleg. 
Cable Co. v. Chicopee, 207 Mass. 341, 
93 N. E. 927, annotated in 32 L.R.A. 
(N.S.) 997, to be not unreasonable, 
where the benefit to the municipality 
does not exceed the cost of inspecting 
the poles to keep them safe for travel- 
ers, and the risk it runs of being held 
liable to them for injuries because of the 
presence of the poles in the street; and 
it is immaterial that the high current of 
the light wires renders greater care nec- 
essary on the part of employees at work 
upon the poles, and makes possible in- 
ductive disturbance on the telephone line, 
which may require its owner to maintain 
a higher voltage than it otherwise would. 
While there are but few cases involv- 
ing the foregoing decision, the question 
of the power to require a public service 
corporation to carry municipal wires on 
its poles seems to be in accord with the 
general rule that a municipality, on 
granting a privilege to use a street, has 
the power, in its legislative discretion, to 
impose reasonable conditions, and with 
the cases holding that a municipality has 
a right to charge a public service cor- 
poration for the use of its streets and 
public places for poles erected therein. 


Negligence — article thrown from win- 
dow — liability for injury. That a mas- 
ter may be guilty of negligence which 
will render him liable for injury to an 
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occupant of adjoining property by a mis- 
sile thrown from his factory windows by 
his employee, if, with knowledge of the 
habit of his employees to throw such mis- 
siles from the windows, he fails to exer- 
cise reasonable care to prevent the prac- 
tice, is held in Hogle v. H. H. Franklin 
Mfg. Co. 199 N. Y. 388, 92 N. E. 794, 
annotated in 32 L.R.A.(N.S.) 1038. 

Upon the theory of nuisance, this 
seems to be a case of first impression as 
to the liability of a master for knowing- 
ly permitting a dangerous practice by 
his employees, not in the performance of 
any duty owed to him, which ultimately 
results in a direct and substantial in- 
jury. On this theory, however, its hold- 
ing seems to be in accord with the gen- 
eral rules as to liability for maintaining 
a nuisance. 


Officer — de facto — right to com- 
pensation. That a de facto officer who 
has in good faith performed the duties 
pertaining to the office may, in the ab- 
sence of a de jure claimant, enforce pay- 
ment by the public of the compensation 
to which an incumbent of the office is 
entitled, is held in the Utah case of Pet- 
erson v. Benson, 112 Pac. 801, which is 
accompanied in 32 L.R.A.(N.S.) 949, 
by a note discussing the cases upon the 
right of a de facto officer to the salary 
of the office. 


Officer — required qualification — con- 
stitutionality. Requiring an officer to be 
a resident of the municipality in which 
he is to be elected, for three years, to 
be eligible to the office, is held in the 
Michigan case of Kuhn v. MacDonald, 
129 N. W. 1056, annotated in 32 L.R.A. 
(N.S.) 835, not a test within the mean- 
ing of a constitutional provision that no 
other oath, declaration, or test than a 
prescribed oath shall be required as a 
qualification for an office. 


Partnership — renewal of lease — joint 
interest. When a partnership is carrying 
on business in premises which it holds 
under a lease, it is held in the Nebraska 
case of Knapp v. Reed, 130 N. W. 430, 
that neither partner can, without the con- 
sent of the other, take a renewal of the 
lease in his own name, and so exclude 
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the other partner and secure the good 
will of the business for himself. If one 
partner takes such renewal, it will inure 
to the benefit of both partners, and each 
will have an interest in the new lease. 
The note accompanying this case in 32 
L.R.A.(N.S.) 869, discloses that the de- 
cision is in conformity with the prior 
adjudications upon the subject. 


Sheriff — escape of property — duty to 
follow. That a vessel which escapes 
from the custody of a sheriff who has 
taken it under an attachment process 
passes beyond the confines of the state 
is held in the Wisconsin case of Phik 
lips v. Eggert, — Wis. —, 129 N. W. 
654, annotated in 32 L.R.A.(N.S.) 132, 
not to relieve him of his statutory duty 
to repossess himself of it. 

The authorities seem agreed that sher- 
iffs are bound to follow property which 
has escaped from their possession, wheth- 
er the escape was with or without their 
fault. 


Specific performance — race of purchaser 
— effect. In the recent Washington 
case of Cale v. Hunter Tract Improv. 
Co. — Wash. —, 112 Pac. 368, it is held 
that specific performance of a contract 
to sell a lot in a tract of high-class resi- 
dence property will not, in the absence 
of fraud, be refused on the ground of 
mistake, merely because, unknown to the 
vendor, the purchaser was a negro, and 
his ownership of the lot will depreciate 
the value of the tract as residence prop- 
erty and result in material loss to the 
vendor. 

In view of race prejudice and the sus- 
ceptibility of residence sections to adverse 
influence from that source, it is somewhat 
surprising that no other case has been 
discovered passing upon the right of the 
vendor to resist specific performance of 
an executory contract to convey, because 
of his ignorance of the race or charac- 
ter of the purchaser. A few cases some- 
what analogous are presented in the note 
accompanying the report of the Cole case 
in 32 L.R.A.(N.S.) 125. 


Tax — on judgment — validity. A 
statute imposing, for the benefit of the 
public, a tax of a certain per cent upon 
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every judgment entered in a court of 
record, is held in the Arkansas case of 
St. Louis, I. M. & S. R. Co. v. Pritchard, 
— Ark. —, 133 S. W. 176, annotated in 
32 L.R.A.(N.S.) 179, to be invalid, treat- 
ed either as part of the cost to be paid 
by defendant or as a penalty, since it 
would deprive defendant of the equal 
protection of the laws. 


Recent English and 


Accord and satisfaction — acceptance of 
sum offered by a third party. Can a cred- 
itor who has accepted a sum of money 
offered by a third party in full settle- 
ment of a debt, thereafter bring an ac- 
tion against the debtor for the balance? 
This interesting question is answered in 
the negative by the English court of 
appeal in Hirachand Punamchand v. 
Temple [1911] 2 K. B. 330, in which it 
appeared that the creditor had cashed and 
retained the proceeds of a draft accom- 
panying a letter in which the debtor’s 
father offered the amount of the draft, 
which was less than that of the debt, 
in full settlement of the debt. The court, 
although doubting whether there can, 
properly speaking, be an accord and sat- 
isfaction in respect to a contractual ob- 
ligation between one of the parties there- 
to and a third party, suggested several 
modes of reasoning by which the same 
result may be reached, among which are 
that the creditor, by accepting the offer, 
ceased to be the holder of the note rep- 
resenting the debt; or that a trust was 
created in favor of the father, so that 
any money which might be received by 
the creditor upon the note would be in 
trust for him, or that it would be a 
fraud upon the father that an action 
should be brought for the debt, and there- 
fore an abuse of the process of the court 
to allow the creditor under such cir- 
cumstances to sue. 


Administration — set-off of legacy against 
partnership debt. An important question 
of law is decided in Turner v. Turner 
[1911] 1 Ch. 716, where it was held 
that the principle that a legatee who is 
indebted to the testator’s estate can re- 


The particular phase of the consti- 
tutionality of a tax upon judgments, pre- 
sented in this case by the fact that the 
statute placed a tax upon a judgment de- 
fendant, but placed no reciprocal bur- 
den upon the plaintiff if he should lose, 
seems to have been involved in no other 
case. 
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ceive nothing from the testator’s bounty 
until he has brought into account the 
amount due in respect of the debt does 
not apply where the debt is owed by 
a partnership of which the legatee is a 
member. 


Assisting escape of criminally insane 
person. A person aiding and assisting 
in the escape from an asylum of one who 
having been acquitted on a criminal 
charge on the ground of insanity has, 
in pursuance of statutory authority, been 
committed thereto, is criminally liable 
under a statute imposing a penalty upon 
anyone who shall assist any person in 
escaping from lawful custody, whether 
in prison or not, under a sentence of im- 
prisonment for any term less than life. 
So held by the court of appeal in On- 
tario, in King v. Trapnell, 17 Can. Crim. 
Cas. 346. 


Bill of lading — stipulation against lia- 
bility for leakage and breakage. An ex- 
ception in a bill of lading that the ship- 
owners are not to be accountable “for 
leakage or breakage” does not protect 
them where the leakage or breakage 
was due to the negligence of their serv- 
ants. An exemption from liability. for 
such negligence must be expressly con- 
tracted for. The Modena, 27 Times 
Law Rep. 529. 


Deed — delivery to take effect on death 
of grantor, Although where a writing is 
delivered by a man as an escrow to be 
his deed on the happening of a certain 
condition, the fact that the death either 
of the grantor or the grantee intervenes 
between the delivery of the writing and 
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the fulfilment of the condition does not 
prevent the deed taking effect according 
to its tenor upon the subsequent happer- 
ing of the condition, yet where the con- 
dition or contingency upon which tie 
deed is to become effective is the de- 
cease of the grantor, the writing can 
take effect, if at all, only as a will, and 
not as an escrow. Foundling Hospital 
v. Crane [1911] 2 K. B. 367. 


Extradition — bankruptcy law — de- 
faulting creditors. The extradition com- 
missioner’s court of Canada has held that 
under the extradition convention of 1897 
between Great Britain and the United 
States, which makes extraditable “of- 
fenses if made criminal by the laws of 
both countries against bankruptcy law,” 
extradition will be ordered for an offense 
under § 29b of the Federal bankruptcy 
act which renders punishable concealment 
of assets, such enactment being similar 
in its terms to § 417 of the Canadian 
Criminal Code, subsec. 2. King v. Stone, 
17 Can. Crim. Cas. 249. 


Game laws — netting fish. One who 
admits that he was after salmon, and 
who at the time of his arrest had got 
out of his boat, in which was a net, and 
was walking near the edge of the river 
looking for fish, may be convicted for 
unlawfully “using” a net for catching 
salmon, although the net had not been 
put into the water. Moses v. Raymond 
{1911] 2 K. B. 271. 


Master and servant — nature of statutory 
duty to provide adequate brake for hoist- 
of the 


ing machinery in mine. In view 
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existence of similar regulations in sev- 
eral of the United States, interest at- 
taches to the decision in Watkins v. Na- 
tional Colliery Co. [1911] 2 K. B. 162, 
that the provision of the English coal 
mines regulation act, 1887, that an ade- 
quate brake shall be provided for ma- 
chinery used for lowering or raising per- 
sons, does not impose upon the mine own- 
er an absolute unqualified obligation, for 
every breach of which resulting in per- 
sonal injury to a minor he will be liable 
in. damages, but only an obligation to 
provide such a brake and such ma- 
chinery as the expert manager (who un- 
der the statute is invested with an ab- 
solute authority) should deem to be ade- 
quate. 


Municipal corporations — misleading in- 
dication of location of fire plug as misfea- 
sance. Whether a breach of a statutory 
duty imposed upon a municipality is to 
be regarded as a misfeasance or a non- 
feasance is often difficult to determine. 
An interesting phase of the question was 
presented in Dawson v. Bingley Urban 
Council [1911] 2 K. B. 149, in which 
it was held that an urban authority 
charged with the duty of painting or 
marking on buildings and walls within 
the streets, words or marks near fire 
plugs denoting their situation, was, in 
putting up an indication plate which was 
in fact misleading, guilty of an act of 
misfeasance, and not of nonfeasance 
only; and that it was therefore liable 
for extra loss inflicted by a fire in con- 
sequence of the inability of the firemen 
immediately to locate the fire plug. 
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Odd gleanings from the byways of the law. 


Arrested the Crow. Many of the vis- 
itors to Geneva who have rejoiced at the 
antics of “Arthur,” the crow, the soli- 
tary bird which for many years has made 
the local law courts his home, will regret 
to hear that the bird has been arrested 
by the police and is ordered to be con- 
fined in a cage. The crow was a privi- 
leged bird, hopping in through the open 
windows while a case was being tried, 
and gravely sitting on the desk near the 
judge or among the lawyers, who took 
no notice of him. Recently he developed 
a great dislike to ink, and amused him- 
self by upsetting ink wells. A few days 
ago he rendered useless in this man- 
ner several important legal documents. 
This decided his fate—Westminster Re- 
view. 

Clever Animal Criminals. France has 
been laughing over Boschat and his crow. 
Boschat, a youth of eighteen, went into 
a grocer’s shop in a suburb of Paris, and 
asked for some sugar. The shopkeep- 
er, turning to get the article, was hor- 
ribly startled by the sight of a large, 
black crow sitting on a shelf, with its 
head on one side and its beady eyes fixed 
on him. 

He made a rush to catch the bird, but 
it flapped away to the top of some cases, 
cawing loudly. Eluding a further effort 
to seize it, the crow flew out of the door, 
Boschat after it. It was not till bird 
and owner both had gone that the poor 
grocer found that his till had been rifled. 

Paris is a favorite center for the thief 
who uses animals as accomplices. About 
a year ago a foreign-looking man, rather 
flashily dressed, entered a jeweler’s shop 
in the Rue de la Paix, and asked to be 
shown some rings. A tray was placed 
before him, but he asked for another. 

The shop attendant turned to get them. 
The man did not move; but, as it hap- 
pened, there was a mirror in the oppo- 
site wall behind the counter, put there 


for the special purpose of detecting 
thieves. In this the attendant saw a 
tiny brown head poked out of the cus- 
tomer’s pocket ; then a long, thin, spidery 
arm flashed out, seized two rings, and 
vanished. 

The attendant touched an electric bell, 
which summoned help, and the man and 
monkey were both arrested. The man 
turned out to be a Mexican. He had 
been traveling with a menagerie, had 
stolen the monkey, and taught the little 
animal to pick up any articles which its 
owner had previously touched with his 
fingers. His lodging were full of stolen 
lace and jewelry. 

A jeweler in Budapest was asked by a 
customer to procure two fine diamonds, 
and obtained them from Amsterdam at 
a price of £1,000 for the pair. The cus- 
tomer was examining them in a private 
room, when the jeweler was called away. 

When he returned, a few moments 
later the customer was sitting in his 
chair, but the stones had disappeared. A 
detective was sent for, but customer and 
room both were searched in vain. 

The jeweler then noticed a small dog 
under the table, and it suddenly occurred 
to him that the creature must have swal- 
lowed the stones. In spite of the indig- 
nant remonstrances of the customer, the 
dog was taken to a veterinary and poi- 
soned, and when the body was cut open, 
sure enough, the brilliants were in its 
stomach. 

A Great Dane was employed as accom- 
plice by two French thieves. Some little 
time ago an elderly gentleman was re- 
turning to his home, when a huge dog 
bounded against him, placing its fore- 
paws upon his waistcoat. Under the pre- 
tense of assisting the dazed man, and 
brushing the dust off his coat, the thieves 
succeeded in stealing his watch and 
chain. 

The expert English burglar very 
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often carries a cage of rats and a smart 
terrier. Having opened a window of the 
crib he means to crack, he slips a rat 
inside, and then lifts the dog in. If 
there is a burglar alarm anywhere about 
the dog, scuttling after the rat, is sure 
to set it in motion, when its owner leaves 
it to its fate and decamps. 


Old Booty’s Ghost. An apparition, says 
the London Chronicle, was once the sub- 
ject of a trial in the Court of King’s 
Bench. This was the case known to law- 
yers as “Old Booty’s Case,” and was an 
action for libel, brought by his widow 
against a certain Captain Barnaby for 
saying that he had seen old Booty, chased 
by the devil, disappear in the burning 
crater of Stromboli. The trial took place 
before Sir Robert Wright, lord chief jus- 
tice of England, and a jury, in 1688. 
The defense was that the words spoken 
were actually true, and Captain Barna- 
by produced thirty witnesses (captains 
and sailors) to testify to the fact that 
they had also, at the time mentioned, in 
May, 1687, seen Old Booty or his ap- 
parition disappear into the crater. 

Their statements were further sub- 
stantiated by the ship’s log book, by 
which the remarkable fact appeared that, 
allowing for difference in time, the ap- 
parition was seen at the moment of Old 
Booty’s death. With such evidence be- 
fore him the lord chief justice summed 
up strongly in Captain Barnaby’s favor, 
saying, according to the report: “Lord 
have mercy upon me and grant that I 
may never see what you have seen. One, 
two, three witnesses may be mistaken, 
but thirty never.” And so Mrs. Booty 
lost her case. 


How Criminals are Tried in Italy. The 
reports in American papers of the trial 
of the Camorrists at Viterbo have made 
many people wonder if there is any sys- 
tem at all about criminal trials, and, if 
there be, what the system is like. There 
is a system, and a very simple one it is, 
though utterly different from that which 
governs procedure in American or En- 
glish courts, says an exchange. 

The trial takes place before three 
judges and a jury, to which are added a 
certain number of extra jurors who are 
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sworn and are present in court to hear 
the testimony, and are held ready to take 
the place in the jury box of any juror 
who may in the course of the trial be 
incapacitated from further service. The 
depositions of all the witnesses have been 
taken in writing and signed before the 
trial begins. Each of the judges has a 
copy of these before him. The prosecu- 
tor and the counsel for the accused fur- 
nish to the court a list of the witnesses 
they desire called, and these are all sum- 
moned by the court, which has power to 
punish nonattendance. 

The first thing that happens when the 
trials begins is the questioning of the ac- 
cused by the presiding justice. In Italy, 
as in most of Continental Europe, a man 
accused of a crime is considered by the 
law to be the very best witness to his 
own guilt or innocence. In England and 
America the accused need not testify un- 
less he choose. In Italy he is the first and 
most important witness. 

The accused is allowed the widest 
scope in defending himself. He has a 
right to tell his own story in his own 
way, to offer anything he can in the way 
of justification or palliation; even hear- 
say evidence is admissible. The judge has 
absolute discretion as to what testimony 
may be received and what excluded, and 
any judge who exercised this discretion 
unfairly would be an object of execra- 
tion. Bias on the part of one judge is 
possible, but there are always the other 
two judges on the bench with him, and 
they are a perfect check against unfair- 
ness. 

When the accused has given his testi- 
mony he is confronted personally with 
his accuser. The accuser is necessarily 
the principal witness against him. Strict- 
ly speaking, the prisoner has no right to 
interrupt his accuser while the latter is 
telling his story, but in practice the 
judges permit it, and the confrontation 
sometimes becomes a three-cornered de- 
bate between accuser, accused, and judge, 
the latter giving the accused the widest 
leeway to demonstrate his innocence. 


In Essex Market Court. “Rosey the 
lawyer,” dean of the New York East 
Side practitioners, has been so long 
known to fame as “Rosey” that few out- 








Quaint and Curious 279 


side his own social and professional cir- 
cles have known he is Herman Rosen- 
scheyn. His unparalleled devices in be- 
half of clients have often been reported. 
Once driven to desperation by the posi- 
tiveness of a hostile witness who bore a 
black eye as a result of the trouble be- 
fore the court, “Rosey” turned on the 
man like a lion, and defied him to swear 
that he was present when the black eye 
was administered. This so flustrated the 
witness that his whole testimony lost 
weight, and an honorable compromise on 
behalf of ““Rosey’s” client was effected. 

Defending a beggar whose pockets had 
been found well lined with money, 
“Rosey” confronted a policeman who 
swore he had caught the man in the 
act, with hand extended for alms. 

“Do you speak Yiddish?” Mr. Rosen- 
scheyn inquired. The policeman said he 
did not. 

“Then,” said “Rosey,” “your conduct 
is excusable. If you spoke Yiddish you 
would know that it is absolutely neces- 
sary to use the hands in doing it. This 
man was only talking to himself.” And 
the beggar was acquitted. 


A Record of Darker Days. Attorney A. 
C. Hindman, says the Boisé (Idaho) 
News, has in his possession a worn 
and faded legal document, found in an 
old law book owned by his father, 
which in these days of progressive 
legislation is a very vivid reminder 
of the stringent, and in some cases, al- 
most barbaric, laws of the early days 
of the nation. The document in question 
is a warrant for imprisonment for debt, 
issued by the judge of the court of 
Washington county, Pennsylvania, and 
directed to the constable and command- 
ing him to seize the goods and chattels 
of one Eleazabeth Omstid in payment of 
a debt of $6, and for want of goods and 
chattels to take the body of said Eleaz- 
abeth Omstid and lodge it in the county 
jail until the $6 are paid. The warrant 
is dated May 17, 1807, more than one 
hundred and four years ago, and reads 
as follows: 

“Washington countv and common- 
wealth of Pennsylvania, ss.—Whereas, 
iudgement against Eleazabeth Omstid for 
the sum of Six dollars and . . . cents 


debt, and Eighty-six cents costs, was had 
before me at the suit of Matthew Spar 
on the fifth day of March, 1807. These 
are therefore to command you to levy 
distress on the goods and chattels of the 
said Eleazabeth Omstid and make sale 
thereof according to law to the amount 
of said debt and costs and what may 
accrue thereon, and make return to me 
in 20 days from the date hereof; and 
for want of goods and chattels whereon 
to levy, you are to convey the body of 
the said Eleazabeth Omstid to the jail 
of the said county, the jailor whereof is 
hereby commanded to receive the body 
of the said Eleazabeth Omstid and her 
in safe custody to keep until the said 
debt and costs accrued are paid, or oth- 
erwise discharged by due course of law. 
Given under my hand and seal the 17 
day of May, 1807. 
(Name of Judge) (Seal) 
To Parker Scott, Constable.” 
The written portions of the warrant 
are so faded as to be almost illegible. 
It is impossible to decipher the judge’s 
signature; and the indorsements on the 
back—presumably the constable’s return, 
and a satisfaction of the debt—are also 
practically illegible. When it is reflected 
that within the past century a woman 
could be thrown into jail for inability 
to pay a debt of $6, it is evident that 
there has been progress in legislation as 
well as along other lines. Imprison- 
ment for debt was generally abolished 
throughout the country not very long 
after the date of the warrant possessed 
by Mr. Hindman. This was due in no 
small measure to Whittier’s poem, “The 
Prisoner for Debt,” the irony of which 
brought the country to a realization of 
the enormity of such a law. The fol- 
lowing stanza was particularly effective: 
What has the grey haired prisoner done? 
Has murder stained his hands with gore? 


Not so, his crime’s a fouler one! 
God made the old man poor. 


The Influence of a Name. Charles 
Dickens has been taken to court by his 
wife because he reads books when he 
ought to be working. His sad case ap- 
pears to be the fault of his sponsors in 
baptism, wherein he was made a child 
of fiction, a member of Bohemia, and a 
citizen of the kingdom of letters. 
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A Humane Will. John English, the 
Shelby county farmer who left a will 
providing that his mule should be care- 
fully fed and stabled as long as it lives, 
and never ridden in the night-time, says 
the Nashville Tennessean, set the world 
a noble example,—an example which 
might well be followed by all owners of 
faithful animals. 

Mr. English’s humane will suggests 
the action of the Alabama man who 
willed a favorite tree the ground on 
which it stood, and has saved the beau- 
tiful tree to posterity through his touch- 
ing bit of sentiment. 

The world is better for every action 
which indicates tenderness of heart, re- 
gard for animal friends, and beauties of 
nature. 


Law is the Perfection of Human Reason. 
If a thirty dollar cow is killed on a rail- 
road track by a running train, the mere 
fact of the killing is prima facie evi- 
dence of negligence in the railroad com- 
pany ; but the company may run over and 
kill with impunity a three-hundred-dollar 
dog. (Wilson v. Wilmington & M. R. 
Co. 10 Rich. L. 52; Jemison v. South- 
western R. Co. 75 Ga. 444, 58 Am. Rep. 
476). 

And when the law requires fences to 
be built along a railroad right of way to 
prevent animals which stray upon the 
tracks from being injured by passing 
trains, a railroad company not comply- 
ing with the law, whose locomotive 
strikes and kills a horse upon its track, 
is liable in damages. Should the animal, 
however, be sufficiently nimble to escape 
the impact of the locomotive, and jump 
to death in getting out of the way, the 
railroad company is not liable. (See 
Hyatt v. New York, L. E. & W. R. Co. 
4 Hun, 542, 19 N. Y. Supp. 461; Knight 
v. New York, L. E. & W. R. Co. 99 N. 
Y. 25, 1 N. E. 108; Graham v. Delaware 
& H. Canal Co. 46 Hun, 386). 


A Royal Gift. The royal fish, states 
Forsyth’s Constitutional Law, are whales 
and sturgeons, which, when either cast 
ashore or caught near the coast, belong 
to the Crown. Blackstone notices a curi- 
ous distinction made by the old legal au- 
thorities, which is that the whale is to 


be divided between the King and the 
Queen, the King taking the head and 
the Queen the tail; the reason assigned 
being that the Queen might have the 
whale-bone for her wardrobe, although 
in fact the whalebone is found in the 
head, and not in the taii. 


.Evading an Ordinance. Chicago huck- 
sters, who recently went on a “strike” 
and created great disorder because of 
the passage of an ordinance prohibiting 
them from crying out their wares, have 
found a loophole. By changing the name 
of his horse every day to conform to the 
shifting stock in trade, each of the 4,000 
peddlers is managing to approximate the 
working conditions of former days with- 
out breaking the law. 

“Whoa, cabbages,” “Whoa, cabbages,” 
howled a huckster as he led his horse 
down a Ghetto street. He was driving 
bargains with housewives when a police- 
man arrived. 

“You're breaking the law,” said the of- 
ficer. 

“T ain’t breakin’ nothin’ ; it’s my horse’s 
name I’m sayin’, Cabbages.” The po- 
liceman was unwilling to make an ar- 
rest, and the peddler proceeded. 

Later other peddlers came through the 
same street. Strange enough the horse 
drawing a wagonload of bananas was 
called “Banana,” “Whoa, banano, whoa, 
banano,” the peddler cried, accenting the 
latter word. 


Official Oath in Siam.— If any form of 
oath is calculated to impress one, that 
which is prescribed to the state officials 
of Siam is likely to do so. Each official 
has to say: “May the blood flow from 
my veins, may crocodiles devour me, 
may I be condemned to carry water to 
the flames of hell in vessels without bot- 
toms. After death may I enter the body 
of a slave. May I suffer the harshest 
treatments during all time in years as 
numerous as the sands of all the seas. 
May I be reborn deaf, dumb, and blind, 
and afflicted with dire maladies. May 
I also be thrown into Narok—the lower 
regions— and tortured by Prea Yam if 
I break this oath.”-—Nebraska Legal 
News. 
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“A Manual of American Criminal Law.” By Lewis 
Hochheimer (King Brothers, Baltimore). $5. 

This is an attractive compendium of the 
whole body of the criminal law,—the sub- 
stantive law and the law of procedure. The 
author has presented, under appropriate sec- 
tions, and in clear and terse sentences, the 
general principles of this branch of juris- 
prudence as enunciated by English and Ameri- 
can courts, and has fortified each proposi- 
tion with one or more apt citations. The 
work will be a favorite with students in 
search of a treatise outlining criminal law 
and procedure, and will be of use to the prac- 
tising attorney as a reference manual. The 
concluding chapter presents a collection of 
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ram, $48. Vol. 1 ready November Ist. 

Hopkins on “ Patents.” 2 vols. $15. 


3d ed. 3 vols. Buckram, 


4 vols. Sheep or buck- 


“Rules of Pleading.” By H. B. Bradbury. 
(New York) 1 vol. $8.50. 


“Bishop's Code Practice and Personal Actions.” 2d 
ed. Revised and enlarged by Hersey Eggin- 
ton. (New York) 1 vol. Buckram, $7.50. 


Wiel on “Waters and Water Rights in Western States.” 
2 vols. $15. 


Journals and Magazines 


Union of Penal Law.”—2 Journal of Criminal 
Law and Criminology, 

“Mayor Gaynor’s Police Policy and the 
Crime Wave in New York City.”—2 Journal 
of Criminal Law and Criminology, 375. 

“Reform of the Criminal Law in Germany.” 
—2 Journal of Criminal Law and Criminology, 


“The Function of Private Defense in the 
Repression of Crime.”—2 Journal of Criminal 
Law and Criminology, 370 

“An English View of the American Penal 
System.”—2 Journal of Criminal Law and 
Criminology, 356. 

“Malingering among Criminals.”—2 Journal 
of Criminal Law and Criminology, 386. 

“How a Boy was Made a Thief and the 
Fight to Reclaim Him.”—22 World’s Work, 
14843. 

Direct Primaries. 

“How the Oregon Democracy Destroyed the 

— Machine.”—37 McClure’s Magazine, 


Domestic Relations. 

“Domestic Laws of Mohammed.”—4 Lawyer 
and Banker, 
Duties. 

“Tariff Laws from the Constitutional Stand- 
point.”—73 Central Law Journal, 94. 


Marks. 

“<The Identification of a Mark.’”—73 Cen- 
tral Law Journal, 153 
Master and Servant. 

“Masters and Servants.,—47 Canada Law 
Journal, 414. 
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“Compulsory Compensation without Litiga- 
tion.”—18 Case and Comment, 199 

“Workmen’s Compensation Act.”—4 Law- 
yer and Banker, 305. 

“Assumption of Risk.”—18 Case and Com- 
ment, 181. 

“The Doctrine of Contributory Negligence.” 
—18 Case and Comment, 

“Ts the Fellow-Servant Rule Becoming Ob- 
solete?”—18 Case and Comment, 193. 

“Obligatory Industrial Insurance.”—18 Case 
and Comment, 
Mines. 

“Mining Laws of Mexico.”—4 Lawyer and 
Banker, 294 
Monopoly. 

“The Illinois Plan for the Prevention and 
Suppression of Monopolies.”—73 Central Law 
Journal, 131. 

Municipal Corporations. 

“The Problem of Municipal Government 
— Commission Plan.”—26 Pacific Month- 
ys ‘ 

“The Awakening of the Cities.”—22 World’s 
Work, 1. 

Principal and Agent. 

‘Commsuantion of Unfaithful Agents.”—47 

Canada Law Journal, 416. 


Case and Comment 


Reuf. 
“An Anomaly in Law. (Conviction of 
Abraham Ruef.)”—4 Lawyer and Banker, 271. 


Statutes. 
“Amendments to the New York Code of 
= Procedure in 1911.”—26 Bench and Bar, 


Supreme Court. 

“Our Sacred Constitution and Its Guardian 
Priesthood.”—26 Pacific Monthly, 264. 
Taxes. 

“Inheritance Taxes in France.”—13 Trust 
Companies, 89. 


Telegraphs. 

“Is a ‘Wireless Message’ within the Pro- 
visions of Criminal Statutes Relating to Tele- 
graphs and Telephones?”—73 Central Law 
Journal, 150. 


Trusts. 

“Legal Duties and Principles Gdverning 
Corporate Trusteeships—Responsibilities un- 
der Reorganization and Consolidation Plans.” 
—13 Trust Companies, 74. 


Women. 
“The Women of the Czesars.”—82 Century 
Magazine, 651. 


Manner of Filing Legal Papers 


The legislature of New York at its last 
session, by Laws 1911, chap. 290, amend- 
ed the Code of Civil Procedure in relation 
to docket books, by specifying the man- 
ner in which the county clerk of New 
York county shall hereafter keep the 
judgment dockets, and further provided 
for current docket books for the entry, 
in chronological order, of a brief descrip- 
tion of each paper filed in every pending 
action, as well as all orders and judg- 
ments in the action. A novel provision 


in the act declares that “all papers to be 
hereafter filed with the clerk of New 
York county must be flat and filed flat.” 
The inauguration of this practice in 
the largest county of the state, includ- 
ing the chief city in the United States, 
affecting at once thousands of attorneys, 
is significant. It is apparently an effort 
to add to the order and neatness of the 
files, and to make it easier to refer to 
them. It is possible that the example 
thus set may be extensively followed. 


a 
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and Lawyers 


A Record of Bench and Bar 


Kansas’ Leading Lawyer and Citizen 


UGENE F. Ware, “Ironquill,” Kan- 

sas’ lawyer and poet, died July Ist, 
at his summer home in Cascade, Col- 
orado. Mr. Ware, writes his former law 
partner Mr. Ralph S: Nelson, now a 
practising attorney at Coeur D’Alene, 
Idaho, was born in : 
Hartford, Connec- 
ticut, May 29, 
1841. At the out- 
break of the Civil 
War he was living 
in Davenport, 
Iowa, and enlisted 
in the Union cause, 
serving six -years, 
part of the time in 
the First Iowa 
Volunteers, and 
part of the time in 
the Seventh Iowa 
Cavalry. Mr. Ware 
was mustered out 
as a captain. In 
1867 he took up a 
homestead in 
Cherokee County, 
Kansas, and con- 


tinued to live in 
Kansas until his 
death. Mr. Ware 


was widely known 
in Kansas politics, 
serving a number 
of years ‘as state senator, and a num- 
ber of terms as national committeeman. 
In 1902 he was appointed Pension Com- 
missioner by President Roosevelt, and 
served as such for four years. While 
Pension Commissioner he transformed 
the Pension Office from an old, out-of- 
date affair to a civil service promotion 
basis, that put it far ahead of the other 
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government bureaus. 

Mr. Ware was not admitted to the 
bar until 1871, and during the first few 
years of his practice he edited the Ft. 
Scott Monitor in connection with his 
law practice. It was whik editing this 
paper, and to help 
make it sell, that 
he began writing 
poetry. Mr. Ware 
forged to the front 
as a lawyer imme- 
diately upon hi: 
admission to the 
bar, and soon be- 
came known as 
one of the best 
posted men on 
Federal pleadings 
in the western part 
of the country. 

Besides practis- 
ing law, playing 
politics and writ- 
ing poetry, Mr. 
Ware published a 
work entitled 
“Roman Water 
Law,” and_ also 
from “Court to 
Court,” a _ small 
book clearly out- 
lining the forms 
and procedure 
necessary to take a case from a state 
court to the United States Supreme 
Court. At the time of his death Mr. 
Ware had ready for the press a very 
complete work on “Federal Equity Ap- 
peals.” 

Mr. Ware’s poetry, which was pub- 
lished under the title of “The Rhymes 
of Ironquill,” is in its fourteenth edition. 
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“The Washerwoman’s Song” is perhaps 
his best-known poem, but “Dewey” is 
the one that brought him into national 
prominence. It appeared in the morn- 
ing papers the day after Admiral 
Dewey’s victory in Manila Bay, and is 
as follows: 


“Oh, dewey was the morning 
Upon the first of May; 

And Dewey was the Admiral 
Down on Manila Bay; 

And dewey were the regent’s eyes 
Them orbs of royal blue— 

And do we feel discouraged? 
We do not think we dew.” 


Mr. Ware wrote under the nom de 
plume of “Ironquill,” as he said, for the 
reason that he was afraid the people 
would not hire a “fool poet” for a law- 
yer, and that the people did not like to 
trust a man who beat his wife or wrote 
poetry. 

His practice was always lucrative, but 
he took many cases without a fee, and 
it was known to be his custom never to 
refuse a case or to drop it, when once 
begun, because a client could not pay the 
costs or attorney’s fees. He loved the 
practice of law as a science, and in his 
death the bar has lost one who added 
luster to each practitioner, and the state 
of Kansas has lost a loyal and faithful 
citizen. He was Kansas’ favorite son, 
and the one whose voice has carried the 
farthest. 


Death of Wisconsin Judge. 


Judge Charles M. Webb, who died at 
his home in Grand Rapids, Wisconsin, 
on August 11th, had been a public of- 
ficial in various capacities for sixty 


years. He had lived in that city since 
1858. After serving with distinction in 
the Civil War he was elected county 
clerk, and was chosen circuit judge in 
1885. He also had been mayor, state 
senator, Federal district attorney and 
register of the Deadwood land office. 
Judge Webb was born in Pennsylvania 
in 1833, and for two years was a cadet 
in the West Point Military Academy. 
He was the first district attorney of 
Wood county. 


Case and Comment 


NEW YORK’S ATTORNEY GENERAL 


HON ORABLE 

Thomas Car- 

mody, Attorney 

General, was born 

in the town of 

Milo, Yates coun- 

ty, New York, on 

October 9th, 1859. 

His father was a 

farmer. The At- 

torney General 

was brought up on 

the farm, and edu- 

cated in the coun- 

try schools and in 

the Penn Yan 

Academy. After 

leaving the Penn 

Yan Academy, he 

taught school for 

two years, and 

then entered Cor- 

HON. THOMAS CARMODY nell, in the class of 

1882, where he remained for three 

years. While attending the University, 

he studied law in the office of A. A. 

Hungerford, of Ithaca. He was admit- 

ted to the bar on April Ist, 1886, and 

took up the practice of law in the vil- 

lage of Penn Yan, Yates county, where 
he has since continued to practice. 

In 1889, upon the death of Charles S. 
Baker, district attorney of Yates coun- 
ty, Mr. Carmody was appointed by Gov- 
ernor Hill to fill the vacancy. 

In February, 1893, he was appointed 
chief examiner of the State Civil Serv- 
ice Commission, filling that position un- 
til January Ist, 1896. The last year of 
his service was under a Republican 
Commission and a Republican state ad- 
ministration. 

He is now a member of the board of 
education, Penn Yan Academy, a posi- 
tion which he has held for seven years; 
and a trustee of Keuka College, a posi- 
tion which he has held for two years. 


New Assistant District Attorney. 


Hon. Worth Trammell, of Talla- 
hassee, Florida, has resigned his posi- 
tion as assistant to the Attorney Gen- 
eral, to accept an appointment as Assist- 
ant United States District Attorney at 
Pensacola. 








HI ONORABLE James H. Wilkerson, 

the recently appointed United States 
District Attorney for the Northern Dis- 
trict of Illinois, was born at Savannah, 
Missouri, on December 11th, 1869. He 
graduated from De Pauw University in 
1889. In that year he successfully repre- 
sented Indiana in the interstate oratorical 
contest. He was admitted to the bar, in 
Chicago, in 1893, and began practice 
with Myron H. 
Beach. In 1894 
he became connect- 
ed with the law 
firm of Tenney, 
McConnell, & Cof- 
feen, and a part- 
ner in that firm in 
1900. He is now 
a member of the 
firm of Brundage, 
Wilkerson, & Cas- 
sells. 

Mr. Wilkerson 
was chosen a 
member of the IIli- 
nois legislature in 
1902. He conduct- 
ed the fight for a 
state civil service 
law, and _§intro- 
duced and secured 
the passage of the 
constitutional 
amendment for a 
new charter for 
Chicago. He was 
appointed County 
Attorney for Cook County in 1903, and 
conducted important litigation involving 
questions of taxation, especially the 
taxation of the capital stock of corpo- 
rations. In 1906 he was appointed spe- 
cial attorney for the United States in 
cases involving violations of interstate 
commerce acts, particularly prosecutions 
against the Standard Oil Company. In 
the prosecutions conducted in 1910 
against Swift & Company, Morris & 
Company, and the National Packing 
Company and their officers for violations 
of the anti-trust act, he acted as special 
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assistant to the Attorney General of the 
United States. 

Mr. Wilkerson is admirably qualified 
by natural ability, learning, and training, 
for the discharge of the duties of the 
responsible position to which he has 
been called. He formally took up the 
work of the office on September Ist, 
and contemplates a reorganization of 
the office force of the department. 


Death of Quincy 
Attorney. 
Almeron Wheat, 
one of the most 
prominent attor- 
neys in western 
Illinois, died at his 
home in Quincy 
of apoplexy. He 
was born in that 
city sixty-eight 
years ago, the son 
of a pioneer set- 

tler. 


Chicago Attorney 
ies 

Milo Lester Cof- 
feen, an attorney 
and formerly chief 
clerk of the supe- 
rior court, who was 
instrumental in 
saving many of 
the court records 
during the big fire 
in 1871, died on 
August 30th at his home in Chicago. 
He was a member of the law firm of 
Tenney, Coffeen, Harding, & Sherman. 


Presiding Judge of Colorado Court of Appeals. 
Honorable Tully Scott, of Cripple 
Creek, Colorado, will be the presiding 
judge of the new state court of ap- 
peals, which commences its sessions on 
October Ist. Judge Scott was a promi- 
nent member of the senate in the Sev- 
enteenth General Assembly. He for- 
merly was county attorney of Teller 
county, and has practised law in Cripple 
Creek and Denver for many years. 
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GEORGIA’S ATTORNEY GENERAL 


ONORABLE 

Thomas 
Brailsford Felder, 
Attorney General 
of Georgia, writes 
Mrs. S. D. Halley 
in “Men of Mark 
in Georgia,” is de- 
scended from an 
ancestry which has 
long been promi- 
nent in the history 
of the South. 
One of these an- 
cestors was. the 
valiant General 
Moultrie, of Revo- 
lutionary fame, 
while other dis- 
tinguished family 
connections . are 
Governor Man- 
ning, of South 


SS — 
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Carolina, and the Brailsfords and Rich- 
ardsons of the same state. 

Mr. Felder’s parents were Thomas B. 
and Clara M. Felder, of Burke county, 


Georgia, and it was in this county, on 
October 6th, 1864, that he was born. 
He commenced his education at Rich- 
mond Academy, in Augusta, and was 
graduated with first honors from 
Waynesboro High School, in 1879. Aft- 
er this he attended college for one year 
at the North Georgia Military and Agri- 
cultural College, at Dahlonega. He then 
entered the University of Georgia, at 
Athens, and was graduated from this 
institution in 1883. That same year he 
was admitted to the bar and located in 
Dublin, Georgia. 

Early in his legal career Mr. Felder 
was honored by the people of Dublin by 
being chosen in 1884 solicitor of the 
city court of Laurens county, which posi- 
tion he held for three years from 1884 
to 1887. The next evidence of appre- 
ciation which came to him was his be- 
ing selected in 1888 as presidential elec- 
tor from the third congressional district. 
He soon realized that he needed a wider 
field for his activities than that fur- 
nished by the town of Dublin, and in 
1890 he moved to Atlanta, in which city 
he has lived ever since. In 1896-97 he 
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was a member of the general assembly 
from Fulton county, and was chairman 
of the general judiciary committee of 
the house. 

Subsequently Mr. Felder devoted him- 
self exclusively to the practice of law, 
although he served his state twice as 
delegate to the National Democratic 
Convention, several times as delegate to 
state conventions, and in 1904 as elector 
from the state at large, serving as presi- 
dent of the Electoral College. His men- 
tal training had given him a clear judg- 
ment and an ability to draw conclusions 
of absolute fairness, and because of this 
he was made chairman of the investiga- 
tion committee to investigate charges 
against two judges of the superior court 
in 1897. In addition to these offices 
of a semi-legal character, Mr. Felder, as 
a representative citizen of Georgia, 
served on the staff of Governor W. Y. 
Atkinson. 

He is a member of the law firm of 
Anderson, Felder, Rountree, & Wilson, 
and this firm has made some remarkable 
records in the legal history of the South. 
Mr. Felder was employed as _ special 
counsel for the state of South Carolina 
in civil and criminal suits against the 
dispensary grafters, instituted in 1907 
by the authority of the legislature. This 
is perhaps the most important case in 
which he has ever been engaged, as it 
involved enormous fraudulent charges 
against the state by certain liquor deal- 
ers; one charge alone amounting to some 
$63,000, while tlte whole question in- 
volved much larger amounts. This case 
was termed by a leading Georgia daily 
as a “battle for state and individual hon- 
esty and uprightness,” and it was won 
with brilliant success by Mr. Felder and 
associates, the case being decided in the 
state’s favor by the Supreme Court of 
the United States. 

Mr. Felder believes that the best in- 
terests of the state and of the nation 
can be served by conservative policies 
and by the annihilation of the political 
demagogue. He is a man of the most 
modest demeanor, but is ever ready to 
subordinate private interests when sum- 
moned to the performance of public 
duty. 











Judge Cobbey Dead. 


Judge J. E. Cobbey, one of the promi- 
nent lawyers of the state and a candi- 
date for the Republican nomination for 
supreme judge, at the late primary, died 
at his home at Beatrice, Nebraska, on 
August 22d, after an illness of a week. 
His death followed an operation for ap- 
pendicitis. 

Judge Cobbey was well known as the 
compiler of “Cobbey’s Annotated Stat- 
utes,” which for a number of years have 
been regarded as the official statutes of 
the state. Judge Cobbey was also the 
author of several law books which are 
recognized authority. He was fifty-six 
years old. 


A Judge of the Old School. 


By the death of Judge James B. Rich- 
ardson, dean of the superior bench, the 
Massachusetts judiciary loses one of its 
oldest and most honored members. 

James Bailey Richardson was born at 
Orford, N. H., on Dec. 9, 1832. He 
entered Yale College in 1853, but dur- 
ing the course was obliged to relinquish 
study on account of serious illness. 
Upon his recovery he went to Hanover, 
which was not far from his home, and 
entered Dartmouth College,. graduating 
with the class of 1857. 

Making the choice of the law his pro- 
fession, he came to Boston and entered 
the office of a well-known law firm. Two 
years later he was admitted to the Suf- 
folk bar. In 1862 he opened an office 
for himself at 20 Court street, on the 
present Young’s Hotel site, where he re- 
mained for the period of twenty years, 
till the building was torn down. He 
later formed a copartnership with Ed- 
win B. Hill, under the firm name of 
Richardson & Hill. 

Mr. Richardson in 1889 was appointed 
corporation counsel by Mayor Hart, 
which position he held during that ad- 
ministration. He became, in 1891, a mem- 
ber of the Rapid Transit Commission. 
It was the next year that he became an 
associate justice of the superior court, 
with which he ever since has been so 
actively connected. His chief recreation, 
apart from his judicial duties, he found 
in farming at his place in Orford. He 
was the author of “Notes on Equity 
Pleading and Practice in Massachu- 
setts.” 


Judges and Lawyers 





287 


NEW HAMPSHIRE’S CHIEF JUSTICE 






ONORABLE 
Frank N. Par- 
sons, chief justice 
of the supreme 
court of New 
Hampshire, was 
born in Dover, 
New Hampshire, 
on September 3d, 
1854. He received 
the degree of A.B. 
from Dartmouth 
College in 1874. 
In 1904 his alma 
mater conferred 
upon him the de- 
gree of LL.D. in 
recognition of his 
public and judicial 
services. 

Chief Justice 
Parsons was ad- 
mitted to the bar 
in 1879, and immediately entered upon 
the practice of his profession at Frank- 
lin, New Hampshire, in partnership with 
Honorable A. F. Pike. This relation 
continued until 1886. In 1889, he was 
chosen a member of the constitutional 
convention. From 1891 to 1895, he acted 
as state reporter. In 1893 and 1894, he 
served as a member of the executive 
council of Governor John B. Smith. 
During 1895 he was mayor of Franklin 
and in the same year became associate 
justice of the supreme court. He served 
in this capacity until 1902, at which time 
he became chief justice, the position 
which he still occupies. 

Chief Justice Parson’s opinions are 
clear, logical, and pointed. Among re- 
cent decisions rendered by him may be 
mentioned the interesting case of Boston 
& M. R. Co. v. State. — N. H. —, 77 
Atl. 996, 31 L.R.A.(N.S.) 539, in which 
he determined that a witness in a con- 
troversy between the state and a citizen, 
over taxes, and who has no immediate 
interest therein, cannot refuse to answer 
questions or produce documents for the 
reason that the evidence may result to his 
pecuniary disadvantage for the benefit of 
strangers. In Morse v. Osborne, — N. 
H. —, 77 Atl. 403, 30 L.R.A.(N.S.) 
914, he held, contrary to the conclusion 
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reached in some other jurisdictions, that 
an adopted child is not issue within the 
meaning of a statute giving a widow 
certain rights in her husband’s estate in 
the absence of issue of the marriage, al- 
though the statute provides that an 
adopted child shall, for the purpose of 
inheritance by it and all other legal con- 
sequences and incidents of the natural 
relation of parents and children, be 
deemed the child of the parents by adop- 
tion. 


CHAIRMAN OF WASHINGTON’S INSUR- 
ANCE COMMISSION. 


Honorable George A. Lee was born at 
Lincoln, Nebraska, in 
1881. He received from 
the University of Ne- 
braska the degrees of 
A: B. aadLL.- 8... in 
1903 and 1905 respec- 
tively. In the latter 
year he removed to 
Spokane, Washington, 
where he entered upon 
the practice of the law. 
Promotion in the line of 
his profession speedily 
came to him. In 1908 
he acted as Deputy 
Prosecuting Attorney 
for Spokane county. In 
1909 and 1910 he served 
as Assistant Attorney 
General for the state of 
Washington. He con- 
ducted the prosecution 
in the impeachment trial 
of J. H. Schiveley, In- 
surance Commissioner of that state. 

Mr. Lee has been a frequent contribu- 
tor to legal periodicals. He is at pres- 
ent chairman of the Industrial Insur- 
ance Commission of Washington, which 
was created by the industrial insurance 
act, known as chapter 74 of the Session 
Laws of 1911. A brief resumé of the 
salient features of this statute may be 
found on p. 268. The Insurance Com- 
mission is charged with the administra- 
tion of the provisions of the act. An 
appeal lies from the decisions of this 
commission so far only as they rest upon 
questions of fact, or relate to the proper 
application of the provisions of the act, it 
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being the intent that matters resting in 
the discretion of the commission shall 
not be subject to review. The work of 
this, the first commission of its kind in 
the United States, is of course highly 
important. It is necessarily a pioneer, 
and its advent marks the introduction of 
a new industrial and social era in the 
state. 
Death of Judge Craig. 

On September 5th death claimed 
Judge Alfred M. Craig, for years one of 
the prominent citizens of Galesburg, 
Illinois, and a man who had made an 
enviable name in the filed of Illinois 
jurisprudence, while for twenty-seven 
years justice of the Supreme bench. 

Judge Craig, while on the bench, ren- 

dered a great service to 
many owners of land by 
his opinions clearing 
ambiguities in titles and 
giving permanency to 
them. 

He was best known 
for the decision which 
he rendered establishing 
the right of the state to 
supervise and_ correct 
railroad rates. 

His last public work 
was in connection with 
the State tax commis- 
sion appointed by the 
governor. 


Judge Martin Dead. 
Judge C. D. Martin, 


a prominent attorney of 
Lancaster, Ohio, is dead. 
He served one term in 
Congress, from 1859 to 
1861, and also was a member of the su- 
preme court commission in 1880 to as- 
sist in disposing of the overflow business 
before that body. Judge Martin was 
eighty-two years old. 


A Correction. 


The inadvertent transposition of a 
figure made it appear that Judge Staf- 


ford G. Whittle of Virginia, whose 
sketch appeared in the September num- 
ber, became a member of the supreme 
court of appeals in 1910, whereas his 
promotion to the bench of that court oc- 
curred in 1901. 





On Guard. A game warden was in- 
formed that a party of gentlemen were 
shooting ducks after dark. He repaired 
to the scene and encountered one of the 
violators, and cried out “halt,” follow- 
ing this with the inquiry: 

** “Who comes there?” 

“The reply was: 

“ *A friend with a quart.’ 

“*Then advance with cork pulled.’ ” 

This being done, peace was restored, 
and the boys escaped prosecution. 


Cum Grano Salis. Mr. James A. De- 
vitt, of Oskaloosa, Iowa, tells a fish story 
that will bear repetition. It was located 
in Washington county, where an attor- 
ney was arrested for catching sixteen 
fish out of season. He pleaded guilty, 
but when a fine of $30 per fish was im- 
posed he employed counsel and decided 
to fight the case. A jury, notwithstand- 
ing the lawyer’s plea of guilt, brought 
in a verdict finding the defendant guilty 
of catching one fish, and fixing the fine 
at $10. The game warden who brought 
the suit was furious, and remonstrated 
-with members of the jury. Finally he 
found one of them who would argue the 
case, and this juror said: “Yes, we 
knew Tom pleaded guilty and admitted 
that he caught sixteen fish. But the 
jury, you know, were all of the same 
mind that you never can believe all a 
fisherman tells.” 


It Seemed Like It. A justice of the 
peace in Iowa had a defendant by the 
name of Rutz brought up before him on 
information charging him with the vio- 
lation of the game laws. It seems that 
he had unlawfully caught two fish. He 
plead guilty, and asked what the fine 
and costs would amount to. The total 
amount was $24.60. As he did not have 
any money, he sent for an Irishman who 
was a friend of his, to help him out of 
his difficulty. The Irishman came, and 


Rutz said, “McGlien, I have been ar- 
rested for catching two fish, will you 
pay my fine and costs for me and let me 
pay you later?” 

“Sure,” said McGlien, and turning to 
the justice he said, “How much are the 
costs and fine?” 

“$24.60,” said the justice. 

McGlien’s eyes opened wide. He 
stared a moment, then turned to Rutz, 
and said, “Good Lord! were they gold 
fish ?” 


His Alibi. 
red-handed. 

“Poaching again, Rastus?”’ said the 
Colonel, gravely. “I am afraid, Rastus, 
that you’re a bad egg.” 

“Yassuh, dass what I is fo’ sho, Cun- 
nel,” said the old man. “I’s jest a plain 
bad aig, Cunnel.” 

“So you admit it, do you?’ demanded 
the Colonel. 

“Vassuh—I admits it, Cunnel, becuz, 
ye know Cunnel, dem bad aigs nebbah 
poaches, suh,” said the old man. 

Whereupon the Colonel let him off 
with no other punishment than a toler- 
ably swift impact between the toe of his 
own boot and the tails.of Uncle Rastus’s 
frock coat.—Harper’s. 


Rastus had been caught 


Took Precautions. Unskilled shot (to 
gamekeeper )—“I’m awfully sorry I shot 
your dog.” “Don’t. you worry about 
that, sir. I left my best one at home in 
case of accidents.”—Fliegende Blaetter. 


He Thought So. Keeper—‘“Do you 


know this water is preserved, sir?’ 
Angler (of little experience, still await- 
ing a bite) —“I thought there was some- 
thing the matter with it !’—Punch. 


Request Granted. “Learn me some- 
thing,” said a man to a witty lawyer. 
“All right, say teach,” responded the 
lawyer. 


289 





290 


Apology, or What? A Philadelphian 
named Elberman tells a story of hunt- 
ing in the Montana hills with an Eng- 
lishman, says the Philadelphia Times. 

“All of us were out hunting one day,” 
says Elberman, “and the Englishman 
shot at everything that moved. If the 
wind carried a cloud of dust upward, you 
could depend on ’is ludship to shoot at 
it. So it happened that he narrowly 
missed shooting a young woman who, 
with her husband, was visiting on the 
ranch. When our party returned, the 
husband, boiling angry, approached the 
Englishman and said: 

“* ‘Look here, you imbecile, you missed 
shooting my wife by an inch.’ 

“ “Aw, missed her!’ said the English- 
man, either astonished or perplexed. ‘By 
an inch, by Jove? Well, old man, I’m 


> 99 


sorry, very sorry. 


Baron Douse’s Jury. Here is a story 
which Baron Douse, the celebrated Irish 
judge, once told in that exaggerated 
Irish “brogue” which he loved to employ. 
“T was down in Cork last month, hold- 
ing assizes. On the first day, when the 
jury came in, the officer of the court 
said: ‘Gentlemen av the jury, ye’ll take 
your accustomed places, if ye plaze.’ 
And may I never laugh,” said the baron, 
“if they didn’t all walk into the dock!” 
—London Globe. 


The Mule’s Error. Recently, writes 
Attorney Earl B. Smith, of Somerton, 
Yuma County, Arizona, I was obliged 
to remain at a primitive southern Ari- 
zona ranch over night, and at .about 
dusk I was given a quilt, a clean sheet, 
and a pillow, and.told to take them to 
the top of a 20-foot alfalfa stack and 
make up my bed. Knowing the condi- 
tions of the country I did not murmur, 
and climbed the pole ladder to spend the 
night. I never enjoyed a better night’s 
rest at any hotel. At early dawn I 
raised my head and saw two yearling 
mule colts feeding at the edge of the 
stack. We exchanged glances for a 
few moments, while the mules’ ears 
showed keen astonishment. Suddenly I 
rose to my feet, and in doing so the 
white sheet clung to my _ shoulders, 


The Humorous Side 


whereupon the colts “lit out” down the 
lane as if the Angel Gabriel were de- 
scending to take them to celestial pas- 
turage. While at the breakfast table I 


- related the incident, which was much 


enjoyed, but no remarks were made at 
the time. As one of the ranch hands 
was passing out of the door he said in 
a subdued but distinctly audible voice, 
that it was the first time he had ever 
heard of a lawyer being mistaken for 
an angel, and nobody but a mule would 
have made such an error. 


Taking Great Names in Vain. Rev. 
Mr. Hollers—“Mistah Johnsing, what 
foh you call dat son of yoh’s Izaak Wal- 
ton, when he was baptized George Wash- 
ington ?” 

Mr. Johnson—“Because, sah, dat ras- 
cal’s reputashun foh verac’ty made dat 
change imper’tive.”—Christian Register. 


Stripes. ‘My boy,” said a police ser- 
geant to a patrolman, “you used to say 
I was lazy.” Then the sergeant bent 
his arm. “But look at these stripes, my 
boy. I didn’t get these by loafing on the 
corners, eh?” “No, sarge,” the patrol- 
man answered with a sour smile. “I 
knew you didn’t get them in that way, 
or you’d be a zebra by now.”—Ladies’ 
Home Journal. 


Had Tried Them. Judge Ben B. 
Lindsey, the noted reformer of Denver, 
was lunching one day—it was very warm 
—when a politician paused beside his 
table. 

“Judge,” said the politician, “I see 
you’re ‘drinkin’ hot cawfee. That’s a 
heatin’ drink.” 

“Yes?” said Judge Lindsey. 

“Oh, yes. In this weather you want 
iced drinks, judge—sharp, iced drinks. 
Did you ever try gin and ginger ale?” 

“No,” said the judge, smiling, “but 
I’ve tried several fellows who have.” 


An Up-to-Date Girl. “I asked her to 
marry me, and she gave me a supreme 
court answer.” 

“What kind of an answer is that?” 

“Said she would give me six months 
to readjust myself so as to be accept- 
able.”—Puck. } 








